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ComplainU 

(tnitp:d states op' america, 

Bkkoek Fkdeeal Tbadk Commissîon. 

In the Mattkb 
of 

Fkddebs Cobpobation, a corporation. 

Docket No. 8932 

Pursuant to the prov'isions of the Federal Trade Com 
mission Act, and by virtue of the authority vested in it 
by said Act, the Federal Trade Commission, having rea 
son to believe that F'edders Corporation, a corporation, 
hereinafter referred to as respondent, has violated the 
provisions of said Act, and it appearing to the Commis- 
sion that a proceeding hy it in respect thereof would be 
in the public interest, hereby issues its complaint stating 
its charges in tliat respect as follows: 

Pabaobaph One: Respondent Fedders Corporation is 
a corporation organized, existing and doing business 
under and by virtue of the laws of the State of New York 
witli its principal oflfice and place of business located at 
Edison, New Jersey. 

Pabaobaph Two: Respondent Fedders Corporation is 
now end has been engaged in the advertising, oflfering 
for sale, sale and distribution of Fedders air conditioners, 
including Fedders Model ACL20E34X Rooin Air Con- 
ditioners (hereinafter referred to as Fedders ACL room 
air conditioners). 

Paraobaph Thbee: In the course and conduct of its 
aforesaid bnsiness, respondent Fedders Corporation now 
eaases and has caused its air conditioners, when sold, to 
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be transported from its place of business in the State of 
New Jersey to purchasers thereof located in various 
states of tlie United States, and in the District of 
Columbia. Respondent Fedders Corporation therefore 
maintains, and at all times mentioned herein has main- 
tained, a substantial course of trade in said air condi- 
tioners in commerce, as “commerce” is defined in the 
Feaeral Trade Commission Act. 

Pabagraph Foitb : In the course and conduct of its busi- 
ness as aforesaid, and at all times mentioned herein, re- 
spondent Fedders Corporation has been, and is now, in 
substantial competition in commerce with corporations, 
firms and individuals engaged in the sale of air condi- 
tioners of the same general type as that sold by respond- 
ent. 

Paragraph Five: In the course and conduct of its 
business as aforesaid, and for the purpose of inducing 
the sale of the said air conditiouers in commerce, as 
“commerce” is defined in the Federal Trade Commission 
Act, respondent has disseininated, and caused to be dis- 
seminated, certain advertisements of said ACL rooin air 
conditioners, including but not lini\ted to, advertise- 
ments printed in newspapers located in various states 
of the United States and in the District of Columbia, 
which newspapers are disseminated across states lines. 

Pabagraph Six: Typical of the stateinents and repre- 
sentations contained in said advertisements, hut not all 
inclusive thereof, is the following segment of the print 
advertiseinent for Fedders ACL rooni air conditioners: 

Rkserve Cooling Power—only Fedders has this 
important feature. ït’s your assurance of cooling 
on extra hot, extra humid days. 

Paragraph Seven : By and through the use of the 
aforesaid statements and representations, respondent has 
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represented, directly or by implication, that reserve cooling 
power is a unique feature of Fedders home air condi- 
tioners, not found in other air conditioners. 

Pabaoeaph Eioht: In truth and in fact, “reserve cool- 
ing power,” referring to an increased cooling capacity at 
high loading conditions, is not a unique feature of Fed- 
ders ACL room air conditioners. In fact, comparable 
air conditioners made by other companies pro\ûde an 
increase in cooling capacity at high loading conditions. 

Therefore, the statements and representations referred 
to in Paragraphs Six and Seven were and are false, 
misleading, and deceptive, and the advertisements referred 
to in Paragraphs Five, Six, and Seven were and are un- 
fair or deceptive acts or practices in commerce in viola- 
tion of Section 5 of the Federal Trade Commission Act. 

Pabaobaph Nine: By and through the use of the afore- 
said stateinents and representations, respondent has also 
represented, directly or hy implication, that at the time 
the aforesaid statements and representations were inade, 
respondent liad a reasonahle liasis from which to con- 
clude that Fedders ACL room air conditioners, compared 
with other room air conditioners, had a significantly in- 
creased cooling capacity at liigh loading conditions under 
customary conditions of use. 

Paragbaph Ten : Tn truth and in fact, at the time 
the aforesaid stateinents and representations were made, 
respondent had no reasonable basis from wliich to con- 
clude that Fedders ACL rooin air conditioners, compared 
with other room air conditioners, had a significantly in- 
creased cooling capacity at high loading conditions under 
customary conditions of use. 

Therefore, the statements and representations referred 
to in Paragraphs Six, Nine, and Ten were and are false, 
misleading and deceptive, and the advertisements referred 
to in Paragraphs Five and Six were and are unfair or 
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deceptive acts or practices in commerce in violation of 
Section 5 of tlie Federal Trade Commission Act. 

Paragraph Eleven: By and through the use of the 
aforesaid statements and representations, respondent 
has also represented, directly or by implication, that Fed- 
ders ACL home air conditioners, compared with other 
room air conditioners, lmve a significantly increased cool- 
ing capacitv at high loading conditions under customary 
conditions of use. At tlie time said statements and repre- 
sentations were made, respondent had no reasonahle basis 
from whicii to conciude that such was the fact. 

Therefore, tlie statements and representations referred 
to in Paragraphs Six and Eleven were and are false, mis- 
leading and deceptive, and the advertisements referred 
to in Paragrajdis Five and Six were and are unfair or 
deceptive acts or practices in commerce in violation of 
Section 5 of the Federal Trade Commission Act. 

Paragraph Twelve: The use bv respondent of the 
aforesaid unfair or deceptive acts or practices has had, 
and now has, the capacity and tendencv to mislead a suh- 
stantial portion of the purchasing puhlic into the errone- 
ous and mistaken belief that said statements and represen- 
tations were and are true and into the purchase of sub- 
stantial qnantities of said products by reason of said er- 
roneous and mistaken belief. 

Paragraph Thirteen : The aforesaid acts or practices 
of respondent, as herein alleged, w r ere and are al! to the 
prejudice and injury of the public and of respondent’s 
competitors. and constituted and now constitute unfair 
methods of competition in commerce and unfair or decep- 
tive acts or practices in commerce in violation of Section 
5 of the Federal Trade Commission Act. 

Wherefore, the premises considerep, tlie Federal Trade 
Commission on this llth day of June A. D., 1973 issues its 
complaint against said respondent. 
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NOTICE 

Notice ie hereby given to eaeh of the responrlents here- 
inbefore namerl that the 2nd day of August A. D. 1973, 
at 10:00 o’clock is hereby ftxed as the time and 1101 
Building, llth & Pa. Avenue, N. W., Washington, D. C. 
as the place when and where a hearing will be had be- 
fore an administrs.tive law .judge the Federal Trade Com- 
mission, on the charges set forth in this complaint, at 
which time and place you wii’ nave the right under said 
Act to appear and show cause why an order should not 
be entered requiring vou to cease and desist from the 
violations of law cliarged in this complaint. 

You are notified that the opportunity is afforded you 
to file wnth the Commission an answer to tliis complaint 
on or before the thirtieth (30th) day after service of 
it upon you. Answer in which the allegations of the 
complaint are contested shall contain a concise statement 
of the facts constitnting eacli ground of defense; and 
speeific admission, denial, or explnnation of each fact 
alleged in the eomplaint or, if you are without knowl- 
edge thereof, a statement to that effect. Allegations of 
the complaint not thus answered shall be deemed to 
have been admitted. 

Tf you elect not to contest the allegations of fact set 
forth in the cornplaint, the answer shall consist of a 
statement tha.: you admit all of the material allegations 
to be true. Such an answer shall constitute a waiver of 
hearings as to the facts alleged in the complaint, and 
together with the complaint will provide a record basis on 
which the administrative law jndge shall file an initial 
decision containing appropriate findings and conclusions 
and an appropriate ordcr disposing of the proceeding. 
In such answer you may, however, reserve the right to 
snbmit proposed findings and conclusions and tbe right 
to appeal the înitial decision to the Commission under 
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Section 3.52 of the Commission’s Rules of Practice for 
Adjudicative Proceedings. 

Failure to answer within the time above provided shall 
be deemed to constitute a waiver of your right to appear 
and contest the allegations of the complaint and shall 
authorize the administrative law judge, without further 
notice to you, to find the facts to be as alleged in the 
complaint and to enter an initial decision containing 
such findings, appropriate conclusions and order. 

The following is the form of order which the Commis- 
sion has reason to believe should issue if the facts are 
found as alleged in the complaint. If, liowever, the Com- 
mission should conclnde from record facts developed in 
any adjudieative proceedings in this' matter that the 
proposed order provisions as to Fedders Corporation 
might be inadequate fullv to protect the consuming public 
or the competitive conditions of the air conditioning in- 
dustr>’, the Commission may order such other relief as 
it finds necessary or appropriate. 

OIÎDER 

I 

It is ohdebed that respondent Fedders Corporation, its 
successors and assigns, officers, agents, represeniatives 
and employees, directly or through any corporation, sub- 
sidiary, division or other deviee, in connection with the 
advertising, offering for sale, sale or distribution in 
commerce as “comrnerce” is defined in the Federal Trade 
Commi88ion Act, of the respective products hereinafter 
referred to, do forthwith cease and desist from: 

1. representing, directly ct by implication, tliat an 
increase in cooling capacity at high loading con- 
ditions of Fedders room air conditioners is a unique 
feature of snch air conditioners; 
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?. representing, directly or by implication, that any 
air conditioner, on the basis of a comparison 
thereof ■with tlie air conditioners of other manu- 
facturers tlien being marketed in the United States 
in commercial quantities, is unique in any other 
material respect, unless such is the fact; 

3. representing, direetly or by implication, that Fed- 
ders room air conditioners, compared witli other 
room air condit’oners, have a significantly increased 

) cooling capacity at higJi loading conditions ot use, 

unless at the time such representation is niade, re- 
spondent has a reasonable basis for sucli representa- 
tion, which mav consist of competent scientific, en- 
gineering, or other similar objective material, or 
industry-wide standards based on sucli material. 

4. making, directlv or indirectly, any otber statement 
or representation in any advertising or sales promo- 
tional material as to tbe performance characteristics 
of any Fedders air conditioner, unless at the time of 
such representation respondent bas a reasonable 
basis for sucb statement or representation, whicb 
may consist of competent Bcientific, engineering, 
or otber similar objective material, or industry-wide 
standards based on such material. 

5. faiiing to maintain and produce accurate records 
whicb may be inspected by Commission sta.T mem- 
bers iqion reasonable notiee: 

(a) wbicb consist of documentation in support of 
any claim included in advertising or sales 
promotional inaterial disseminated by respond- 
ent, insofar as the text of such claim is pre- 
pared, or is authorized and approved, by any 
person, who is an officer or employee of re- 
spondent, or of any division or subdivision of 
[ respondent, or by any advertising agency en- 
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gaged for such purpose by respondent or by 
any such division or subsidiary, which claim 
concerns the p rformance characteristics of, 
or the uniqueness of any feature of, any Fed- 
ders air conditioning product or system; and 

(b) which provided the basis upon which respond- 
ent relied as of the time the claim was made; 
and 

(c) which shall be maintained by respondent for 
a period of three years from the date such ad- 
vertising or sales promotional inaterial was 
last disseminated by respondent or any divi- 
sion or subsidiary of respondent. 

The provisions of paragraph 5 shall l>e in efTect for 
a period of ten (10) years from the date this order l>e- 
comes final. 

It is furthkr orderku tlmt respondent corporation shall 
forthwith distribute a copy of this order to eacli of its 
operating divisions and to each of its ofhcers, agents, 
representatives or employees who are engaged in the 
preparation or placement of advertisements. 

It is fttrthered ordered that respondent notify the 
Commission at least thirty (30) days prior to any pro- 
posed change in the corporate respondent such as dissolu- 
tion, assignment or sale, resulting in the emergence of 
a succea8or eorporation, the creation or dissolution of 
any suhsidiaries engaged in the manufacture and/or sale 
in commerce of air eonditioning jiroducts or systems, or 
any other changes in the corporation which may ma- 
teriaîly affect complianee obligations arising out of the 
order. 

Tt is fubther ordered that respondent shall, within 
.;ixty (60) days and at the end of six (6) months after 
the effective date of the order served upon it, file with 
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the Commission a report, in writing, signed by respond- 
ent, setting forth in detail the manner and form of its 
compliance with the order to cease and desist. 

In wttness whebeof, the Federal Trade Commission 
has caused this, its complaint, to be signed by its Secre- 
tary and its ofiicial seal to be hereto affixed, at Washing- 
ton, D. C., this llth day of June A. D., 1973. 

By the Commission. 

CHARLES A. TOBIN, 
Secretary. 

(Seal.) 
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UNÏTED STATES OF AMERICA, 

Bkfork Fedeeal Trade Commission. 

[Same Title.] 

Respondent, as and for its answer to the complaint: 

1. Admits PARAO RAPH ONE. 

2. Admits so much of PARAGRAPH TWO as alleges 
tliat respondent is now and has been engaged in the adver- 
tising, offering for sale, sale and distribution of Fedders 
air conditioners. Denies eacli and every other fact al- 
leged in PARAGRAPH TWO and avers that Fedders has 
never manufactured or sold any air conditioner bearing 
Model # ACL203DX. 

3. Admits PARAGRAPH TIIREE. 

4. Admits PARAGRAPH FOUR. 

5. Admits PARAGRAPH FIVE as to room air condi- 
tioners, but not as to “ACL room air conditioners” as de- 
fined in PARAGRAPH TWO of the Complaint. 

fi. As to PARAGRAPH STX, admits that the statement 
Iieginning with the word “RESERVE" and ending with the 
word “days” set forth in PARAGRAPH SIX was contained 
iu advertisements disseminated by respondent, and denies 
each and every other fect alleged in PARAGRAPH SIX. 

7. As to PARAGRAPH SEVEN, admits that by the use 
of the statement specifically set forth in PARAGRAPH 
SIX of the complaint respondent has represented, directly 
or by implication, that “reserve cooling power” is a unique 
feature oï Fedders home air conditioners not found în 
other such air conditioners, and denies each and every 
other fact alleged in PARAGRAPH SEVEN. 
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8. As to the first sentence of PARAGRAPH EIGHT, ad- 
mits that “reserve cooling power”, insofar as those words 
refer to an increased cooling capacity at higlier loading 
conditions, is not a unique feature of Fedders room air 
conditioners, and denies each and every other fact al- 
leged in that sentence; as to the second sentence of PARA- 
GRAPH EIGHT denies knowledge or information sufficient 
to form a belief; and denies each and every fact alieged in 
the second paragraph of PARAGRAPH EIGHT, which is 
unnumbered. 

9. As to PARAGRAPH NINE, admits that by the uso of 
the statement spocifically set forth in PARAGRAPH SIX 
of the complaint, respondent has represented, by iinplioa- 
tion, tliat, at the time said statement was made, respond- 
ent had a reasonable liasis from whicii to conclude tliat 
Fedders room air conditioners, compared witii other room 
air conditioners, had a significantly increased cooling capac- 
ity at higher loading capacity under ctistomary condi- 
tions of use, and denies eacli and every other fact al- 
leged in PARAGRAPH NTNE. 

10. Denies eacli and everv fact alleged in PARAGRAPH 
TEN, including both the first paragraph thereof and the 
second unnumbered paragrapli thereof. 

11. As to the first sentence of PARAGRAPH ELEVEN, 
admits that by the use of the statement specifically set 
forth in PARAGRAPH SIX of the complaint, respondent 
represented that Fedders room air conditioners as used in 
homes, compared with other room air conditioners, liave 
a significantly increased cooling capacity at higher load- 
ing capacity under customary conditions of use, and 
denies each and every other fact alleged in said sentence. 
Denies each and every fact alleged in the second sentence 
of PARAGRAPH ELEVEN and denies each and every 
fact alleged in the second paragraph of PARAGRAPH 
ELEVEN, which is unnumbered. 
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12. Denies ea^h and everj’ fact alleged in PARAGRAPH 
TWELVE. 

13. Denies each and every fact alleged in PARAGRAPH 
THIRTEEN. 

As AND FOR AN AFFIRMATTVE DEFENSE 

14. Respondent, in good faith, many months prior to 
the issuance of notice by the Commission of a proposed 
adjudicative proceeding against respondent in respect to 
the facts alleged in tlie complaint, ceased disseminating 
all advertising material relating to “reserve cooling 
power” and has not since resumed the disseinination of 
any such material. 

As AND FOR A SECOND AFFIRMATIVE DFENSE 

15. The relief sought by the (’ommission, as set forth 
in the form of proposed order attached to the complaint, 
is unjustifiably broad in its scope. 

As AND FOR MITIGATINO CIBCUMSTANCES WHICH, IF THE 
CHARGES ALLEGED IN THE COMFLAINT ARE SUSTAINED, MUST 
BE OONSIDERED IN FRAMING ANY ORDER ENTERED HEREIN. 

1(). Respondent repeats and realleges the allegations of 
PARAGRAPH FOIIRTEEN with the sam? force and ef- 
fect as if set fortli at length hereat. 

17. The only advertising claim of resj>ondent alleged 
herein to have been false, misleading or deceptive is the 
daim of uniqueness of the “reser\’e cooling power” fea- 
ture of its air conditiouers. This elaim was one of ap- 
proximatelv ten advertising claims made by Fedders as 
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to which Fedders, by order of the Conunission, was re- 
quired, on or about October 13, 1971 to furnish support- 
ing material. Fedders duly furnished such inaterial in 
response to all of the other advertising claims above 
referred to, and none of such other claims has been chal- 
lenged oy the Commission. 

Weisman, CfJjLer, Spett, Modlin & Web- 
thAmer 

Attorneys for Defendant, 
Fedders Corporation, 
Office & P. 0. Address 
425 Park Avenue 
New York, New York 10022 


By s/ Sydnky B. Wf.rtheimer 
A Partner of the Firrn 
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Orcer Amending Complaint. 

UNITED STATES OF AMERIC ' 


Befoiu-: Federal Tradf. Commission. 

[Same Title.] 

By motion filed Augnst 27, 1973, complaint counsel 
has moved to amend the complaint herein to correct a 
typographical error in respect to the model number of 
the air conditioner set forth in the complaint. Complaint 
counsel’s motion would change the model numher of the 
room air eonditioner set forth in Paragruph Two of the 
complaint from ACL20E3DX to ACL20E3EX. The un- 
dersigned lias heen advised that respondent’s counsel has 
no objection to the proposed amendment to the eomplaint. 

Accordingly, 

It is ordered that the coinplaint herein be, and it herehy 
is, amended as follows: 

(1) Paragraph Two, line four, change Model ACL20- 
E3DX to Model ACL20E3EX; and 

(2) Paragraphs Five-Six, Eight-Eleven, to the extent 
they incorporate hy reference the model numlier 
designation in Paragraph Two, are amended to 
agree with Paiagraph Two, as amended. 

s/ ERNEST O. BARNES, 
Administrative Law Judge. 


September 5, 1973 


22a 


Answer to Amended Complaint. 

UNITED STATES OF AMERICA, 

4 

Befork Fedkrai. Trade Commisbion. 

[Same Title.] 

liespondent, as for its answer to the complaint herein, 
as amended by order of the Administrative Law Judge 
dated September 5, 1973: 

1. Admits PARAGRAPH ONE. 

2. As to PARAGRAPH TWO, admits that respondent is 
now and has been engaged in the advertising, offering 
for sale, and distribution of Fedders air conditioners 
which it so advertised, offered for sale, sold and distrib- 
uted included Model ACL20E3EX room air conditioners 
(hereinafter sometimes collectively called “Fedders ACL 
air conditioners”), and excep 4 insofar as admitted as 
aforesaid, denies each and ever>’ fact alleged in PARA- 
GRAPH TWO. 

3. Admits PARAGRAPH THREE. 

4. Admits PARAG RAPH FOUR. 

5. Denies PARAGRAPH FIVE on information and be- 
lief, such information and helief heing baseii upon an analy- 
sis heretofore made by respondent of newspayier advertise- 
ments for Fedders rooin air conditioners within a repre- 
sentative test area, such test area liaving been created 
with the acquiescence of Commission counsel, to facilitate 
response to the Commissioner’s subpoena in the within 
proceeding, and from which analys: it appeared that 
none of the advertisements disseminated by Fedders 
within the test area were for Model ACL20E3EX. 

6. As to PARAGRAPH SIX, admits that the statement 
beginning with the word “RESERVE” and ending with the 
word “days” set forth in PARAGRAPH SIX was contained 
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in advertisements disseminated by respondent, and except 
as admitted as aforesaid denies each and every fact al- 
leged in PARAGBAPH SIX. 

7. As to PARAGRAFH SEVEN, admits that by the use 
of the statement specifically set forth in PARAGRAPH 
SIX of the complaint respondent represented that “re- 
serve cooling power’’ is a unique feature of Fedders home 
air conditioners not found in the air conditioners of any 
other manufacturer; avers that the aforesaid rcpresenta- 
tion of uniqueness of reserve cooling power was so in- 
frequently made and constituted so small a percentage of 
respondent’s advertising expenditures that its impact 
upon the purchasing public was insignificant, and except 
as admitted and averred as aforesaid, denies each and 
every fact alleged in PARAGRAPH SEVEN. 

8. As m the first sentence of PARAGRAPII EIGHT, 
denies that the words “reserve cooling power”, as used in 
the statement specifically set forth in PARAGRAPH SIX 
of the complaint, refers to an increased cooling capacity at 
high loading conditions, avers tliat sucli statement refers 
to the ahility to function satisfactorily under conditions of 
extreme lieat and humidity, admits tliat such ability is 
not a unique feature of Fedders ACL room air condi- 
tioners, and except as admitted as aforesaid denies each 
and every other fact alleged in that sentence; as to the 
second sentence of PARAGRAPH EIGHT, denies knowl- 
edge or information sufficient to form a belief; and denies 
eacli and every faet alleged in the second paragraph of 
PARAGRAPH ETGHT, which is unnumbered. 

9. As to PARAGRAPH NINE, admits that hy the use of 
the statement specifically set fortii in PARAGRAPII SIX 
of the eomplaint respondent represented, by implication, 
that at the time said statement was made respondent liad 
a reasonable basis from wliich to conclude that Fedders 
room air conditioners, compared with the room air eondi- 
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tioners of all other manufacturers, had a significantly 
Buperior ability to function satisfactorily under conditions 
of extremely high heat and liumidity, and except as ad- 
mitted as aforesaid denies each and every fact alleged 
in PARAGRAPH NINE. 

10. As to PARAGRAPH TEN, admits the falsity of the 
implied representation which respondent, in the forego- 
ing PARAGRAPH NINE of the within answer, has ad- 
mitted, and except to the extent admitted as aforesaid, de- 
nies each and every fact alleged in PARAGRAPII TEN, 
including both the first paragraph thereof and the second 
unnumbered paragraph thereof. 

11. As to the first sentence of PARAGRAPH ELEVEN, 
admits that by tlie use of the statement specifically set forth 
in PARAGRAPH SIX of the complaint respondent rep- 
resented, by implication, that at the time said state- 
ment was made Fedders room air conditioners, compared 
with the room air conditioners of all other manufacturers, 
had a significantly superior ability to function satis- 
factorily under conditions of extremely higl' heat and 
humidity, and, except as so admitted denies each and 
every fact alleged in said sentence. As to the second 
sentence of PARAGRAPH ELEVEN, admits that at the 
time of the making of the statement admitted in the fore- 
going sentence of this Paragraph 11 of the within answer, 
respondent did not have a reasonable basis from which to 
conclude that such statement was the fact, and except as so 
admitted, denies each and every fact alleged in the second 
sentence of PARAGRAPII ELEVEN. Denies each and 
every fact alleged in the second paragraph of PARA- 
GRAPH ELEVEN, which is unnumbered. 

12. Denies each and every fact alleged in PARAGRAPH 
TWELVE. 
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13. Denies each and every fact alleged in PAJRAORAPH 
THIRTEEN. 

A» AND FOR AN AFFIBMATIVE DEFRNSE 

14. Respondent, in good faith, many months prior to 
the issuance of notice by the Commission of a proposed 
adjudicative proceeding against respondent in respect 
to the facts alleged in the complaint, ceased disseminating 
all advertising material relating to “reserve cooling 
power” and has not since resumed the dissemination of 
any such material. 

As AND FOR A SECOND AFFIRMATIVE DEFENSK 

15. The relief sought by the Commission, as set fortli 
in the fonn of proposed order attached to the complaint, 
is unjustifiably broad in its scope. 

As AND FOR MITIOATING CIRCUMSTANCES WHICH, IF THE 
CHARGES ALLEGED IN THE COMPLAINT ARE SUSTAINED, MU8T BK 
CONSIDEREI) IN FRAMING ANY ORDER ENTERED HEREIN 

16. Respondent repeats and realleges the allegations of 
PARAGRAPH FOURTEEN with the same force and ef- 
fect a8 if set forth at length hereat. 

17. The only advertising claim of respondent alleged 
herein to liave been false, misleading or deceptive is the 
claim of uniqueness of the “reserve cooling power” feature 
of its air conditioners. Tliis claim was one of approxi- 
mately ten advertising claims uiade by Fedders as to 
which Fedders, by order of the Conunission, was re- 
quired, on or about October 13, 1973 to fumish support- 
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ing materiai. Fedders 'iuly furaiphed auch materiaj 
in response to all of the other advertising claims above 
referred to, and none ol such other claims has been 
challenged by the Commission. 

November 6,1973. 

Weisman, Cei.ler, Spett, Modlin & Wer- 

THEIMER 

Attorneys for Defendant, 
Fedders Corporation, 
Office & P. O. Address 

425 Park Avenue 
New York, New York 10022 


By s/ Sydney B. Wertheimer 
A Partner of the Firm 
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Answer to Further Âmendetl Complaint. 

UNITED STATES OF AMERICA, 

Before Fkderai/ Trade Commission. 

[Same Title.] 

Respondent, as and for its answer to the eomplaint 
herein, as amended to the date hereof: 

1. Admits Paragraph ONE, Parap:raph TWO, Para- 
graph THREE, Paragraph FOUR and Paragraph FIYE. 

2. As to Parajtraph SIX, admits that the statement be- 
ginning with the word “RESERVE” and ending with the 
word “days” set forth in Paragraph SIX was contained 
in advertisements disseminated hv respondent, and ex- 
cept as admitted as aforesaid, denies each and everv faet 
alleged in Paragraph SIX. 

3. As to Paragraph SEVEN, admits that hy the use of 
tne statements specifically set forth in Paragraph SIX 
of the eomplaint, respondent represented, directly or hy 
implication, tliat resene cooling power is a unique feature 
of Fedders room air conditioners; hut avers that the 
aforesaid representation of uniqueness of reserve cooling 
power was so infrequently made and constituted so small 
a percentage of respondent’s advertising expenditures 
that its impact npon the purehasing public was insig- 
nificant, and except as admitted and averreil as afore- 
said, denies each and every fact alleged in Paragraph 
SEVEN. 

4. As to Paragraph EIGHT (which consists of two para- 
graphs, the second of which is not numbered), admits that 
“reserve cooling power”, referring to ability to function 
satisfactorily under conditions of extreme heat and hu- 
midity, is not a unique feature of Fedders room air con- 
ditioners and that comparable room air conditioners 
made by some other companies have such ability and 



An&wer to Furtker Amended Complatnt 

feature, and, eicept as admitted as aforesaid, denies each 
and every other fact alleged in Paragraph ETGIIT. 

5. Ab to Paragraphs NINE, TFjN and ELEVEN, ad- 
mitB that by the use of the Btateinent specifically set 
forth in Paragraph SIX of the complaint, respondent 
represented, by implieation, that at the time the afore- 
said statement was made respondent had a reasonable 
basis from which to conclude tliat Fedders room air con- 
ditioners, compared with all other rooin air conditioners, 
had a significantly superior ability to function satis- 
factorily under conditions of extreme heat and humidit> T , 
further admits that at the tinu said statement was .nade 
respondent had no reasonable basis for such concluBion; 
rcT»eat8 and realleges the averment set forth aB part of 
Paragraph “3*’ of the within answer, and, except as ad- 
mitted and averred as aforesaid, denies each and every 
fact alleged in Paragraphs NTNP', TEN and ELEVEN, 
including, without limitation, those alleged in the unnum- 
bered second paragraphs of Paragraphs TEN and 
ELEVEN. 

fi. DenieB each and everv fact alleged in Paragraph 
TWELVE and Paragraph THTRTEEN. 

As AND FOR AN AFFIRMATIVK DEFF.NSK 

7. Iiespondent, in good faith, many months prior to the 
is8uance of notice by the CommiBsion of a proposed ad- 
judicative proceeding against res})ondent in respect to 
the facts alleged in the eomplaint, ceased disseminating 
all advertiBing material relating to “reserve cooling 
power” and has not since resumed the dissemination of 
any bucIi material. 
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As AND FOB A SECOND AFFIRMATIVE DEFENSE 

8. The relief sought by the Commission, as set forth in 
the form of proposed order attaehed to the eomplaint, is 
unjustifiably braad in its scope. 

As AND FOR MITIGATING CIRCIJMSTANCES WHICH, 1F THK 
CHABGES ALLEGED IN THE COMPLAINT ARE SUSTAINED, MUST 
EE CON8IDERED IN FR.VMING ANY ORDER ENTERED HFREIN 

9. Respondent repeats and realleges the allegations of 
Paragraph “8” hereof with t'ie same foree arnl effect as 
if set forth at length hereat. 

10. Tlie only advertîsing elaim of respondent alleged 
herein to have been false, misleading or deceptive is the 
claim of unir ( uenes8 of the “reserve cooling power’’ fea- 
ture of its air conditioners. This claim was one of ap- 
proximately ten advertising elaims made by respondent 
as to which respondent, by order of the Commission, was 
required, on or about October 13, 1973 to fumish sup- 
porting material. Respondent duly furnished such ma- 
terial in response to all of the other advertising elaims 
above referred to, and none of sueh other claims has 
been ehallenged by the Commission. 

1 îcember 24. 1973 

Weisman, Celler, Spett, Modlin & 
Wertheimer 

Attorneys for Respondent Fedders 
Corporation 

Office & P. 0. Address 
New York, New York 10022 
By /s/ Sydney B. Wertheimeb 

A Partner of the Firm 
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Ordcr Furlhcr Amcnding Complaint. 

UNITED STATES OF AMERICA, 

Before Federal Trade Commission. 

[Same Title.] 

At a prehearing conference held herein on Novemher 
30, 1973, the undersigned orallv on the record made sev- 
eral amendments to the complaint (Tr. 43, 48-49, 74). 
Since prehearing conferences are not public unless all 
parties agree otherwise (Section 3.21 (c) of the Rules of 
Practice), the record of this prehearing conference is 
nonpublic. It is appropriate that a formal order issue 
amending the complaint so that the public record will re- 
flect the amendments to the complaint, which have hereto- 
fore been made. Accordingly, 

It is ordkred that the complaint herein be, and it hereby 
is, amended as follows: 

(1) Paragraph Two: Line 3, ehange “Fedders air con- 
ditioners” to “Fedders room air conditioners”; lines 4 
and 5, place period after “Room Air Conditioners and 
delete all language enclosed in parentheses. 

(2) Paragraph Five: Line 6, delete “A('L”. 

(3) Paragraph Six: Line 4, delete “ACL”. 

(4) Paragraph Seven: Line 4, substitute "room ’ for 
“home”; line 5, insert “room” after “other”. 

(5) Paragraph Eight: Line 3, delete “ACL”; line 4, in- 
sert “room” after “comparable”. 

(6) Paragrapli Nine: Line 5, delete “ACL’ ; üne 6, in- 
sert “all” after “with”. 

(7) Paragraph Ten: Line 3, delete “ACL’; line 4, in- 
Bert “all” after “with”. 
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(8) Paragraph Eleven: Line 3, delete “ACL”, sub- 
stitute “room” for “home”; line 4, insert “all” after 
“with”. 

Respondent filed an Answer To Further Amended Com- 
plaint on December 28, 1973. It is the undersigned’s 
understanding that respondent’s answer was in response 
to the complaint, as orally amended on the record at the 
prehearing conference of November 30, 1973. Respond- 
ent’s amended answer therefore took into consideration 
the amendment8 to the complaint which are made here- 
inabove. However, in order that there be no misunder- 
standing, respondent is hereby given until January 21, 
1974 to file anv amended answer which respondent may 
deem necessary because of the complaint amendments 
made herein. Accordingly, 

It ts further ordf.red that respondent be, and it hereby 
is, given until January 21, 1974 to file a further amended 
answer if desired. 

January 10, 1974 

s/ ERNEST G. BARNES, 
Administrative Law Judge. 


? 
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Fint Stipulation of the Parties, Dated March 12, 1974. 

united statp:s of america, 

Before Fkderai. Trade Commission. 

[Same Title.] 

It is stipulated by and between the parties, for the 
purpose of any and all proceedings in the above matter 
coinmenced pursuant to Rule 3.24 that the term “re- 
serve cooling power” shall refer to the description of 
that term stated in paragraphs 5 and 8 through 11 of 
the Answer to Further Amended Complaint. 

Dated: March 12, 1974 

Heidi P. Sanchez 
Paul G. Foldes 
Complaint Counsel 


Sydney B. Wertheimer, 
Counsel for Respondent 
Fedders Corporation 
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Second Stipulatiou of the Parties, Dated March 12, 1974 
(without Exhibits A and B). 

UNITED STATES OF AMERICA, 

Before Federal Trade Commission. 


[Samk TrrtÄ.] 


It is stipulated herein that the following information 
is a fair and aecurate description of the extent of dis- 
semination of Fedders room air-conditioner advertising in 
four sample areas over a two-year period. 

1. Fedders’ total advertising expenditures for each year 
in each sample area for Fedders air-conditioners of all 
types, were approximately as folîows: 


1969-1970 1970-1971 

Florida $176,000 $245,000 

Washington, D. C. $ 35,000 $ 24,000 

Philadelphia $180,000 $118,000 

New York $860,0i)0 $846,000 


2. Fedders’ total advertising expenditures for each year 
in each sample area for cooperative newspaper advertising 
of Fedders room air-conditioners were: 


1969-1970 1970-1971 


Florida 

Washington, D. C. 
Philadelphia 
New York 


$ 90,036.04 
$ 28,760.87 
$ 99,810.15 
$247,403.62 


$ 77,857.76 
$ 6,717.95 
$ 44,388.59 
$142,313.53 


3. The total number of insertions of cooperative news- 
paper ads in each sample area were: 


1969-1970 1970-1971 

Florida 1229 920 

Washington, D. C. 163 85 

Philadelphia 985 309 

New York 1997 1202 



Second Stipulation of the Parties, Dated March 12, 1974 
(without Exhibits A and B) 


4. The total nuinber of such ads in each area claiming 
reserve cooling power was: 

1969-1970 1970-1971 

Florida 252 111 

Washington, D. C. 73 25 

i Philadélphia 291 132 

New York 1487 738 

5. The following figures represent Fedders’ total ex- 
penditures for the ads listed in “4” above. 

1969-1970 1970-1971 

Florida $ 29,002.72 $15,067.38 

Washington, D. C. $ 10,987.70 $ 2,236.24 

Philadelphia $ 29,940.69 $17,409.14 

New York $129,131.33 $48,266.75 

6. Of the ads listed in “4” above, the following num- 

bers claim uniqueness to Fedders of reserve cooling 
power: 

1969-1970 1970-1971 

Florida 37 35 

Washington, D. C. 9 

Philadelphia 33 

Naw York 33 9 

7. Fedders’ expenditures for the aforesaid ads claim- 
ing uniqueness to Fedders of reserve cooling power were: 

1969-1970 1970-1971 

Florida $2,899.38 $5,948.05 

Washington, D. C. $ 826.91 $ 371.93 

Philadelphia $4,876.74 $ 896.74 

New York $1,750.06 $ 701.90 
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(without Kxhibits A and B) 

8. Attachment A hereto is a representative sample of 
five advertisements in which non-unique reserve cooling 
power claims were made. 

9. The parties have been unable to agree to a repre- 
sentative sample of advertisements claiming uniqueness 
to Fedders of reserve cooling power. Therefore, Attach- 
ment B hereto contains one copv of each such advertise- 
ment, along wûth listings of numbers of insertions and 
identification of each newspaper in which such advertise- 
ments appeared. 

Dated: March 12, 1974 

Heidi P. Sanchez 
Paul G. Foldes 
Complaint Counsel 

Sydney B. Wertheimer, 

Counsel for Respondent 
Fedders Corporation 
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IJNITED STATES 0F AMERICA, 

Bbfore Federal Trade Commission. 


[Same Titlb.] 

It is stipulated by and between the parties, for the 
purpose of any and all proceedings in the above matter 
that the term “reserve cooling power” shall refer to the 
description of that term stated in paragraphs 5 and 8 
through 11 of the Answer to Fnrther Amended Complaint. 

Dated: April 10, 1974 

Heidi P. Sanchez 
Paul G. Foldes 
Complaint Counsel 

Sydney B. Wertheimer, 

Counsel for ReBpondent 
Fedders Corporation 


»» *- 
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Order Incorporating Into the Record Stipulation of the 

Partiea. 

UNITED STATES OF AMERICA, 

Before Federal Trade Commission. 


[Same Title.] 

It is hereby ordered that the attached Stipulation Of 
The Parties, dated April 19, 1974, duly signed by counsel 
for respondent and complaint counsel, is ineorporated into 
the record of this proceeding. 

April 24, 1974 

ERNEST G. BARNES, 
Administrative Law Judge. 
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Stipulation of the Parties, Dated April 19, 1974. 

UNITED STATES OF AMERICA, 

Before Federal Trai>e Commission. 

[Same Title.] 

It 1 b hereby stipulated, by and between the parties, 
as follow8: 

1. For the purpose of any and all proceedingB in the 

i above matter, the term “reserve cooling power”, shall 

be deemed to mean “ability to function satisfactorily 
under conditions of extreme lieat and humidity”. 

2. The foregoing paragrapli “1” of this Stipulation 
shall be deemed to supersede all prior stipulations herein 
with respect to the meaning of the words “reserve cooling 
power”, which prior stipulations shall be deemed with- 
drawn and of no further force or effect. 

3. The words “such ads” ajipearing in Paragraph 4 of 
the “Second Stipulation of the Parties” herein, dated 
March 12, 1974, shall be deemed to mean the cooperative 
newspaper ads referred to in the preceding Paragraphs 
“2” and “3” of that stipulation. During the period 
covered by that stipulation, respondent’s exiienditures for 
advertising which claimed “reserve cooling power” were, 
with insignificant exceptions (the cost of certain store dis- 
play cards and the imprints on certain factory cartons) 
confined to the aforesaid co-operative ads. 

Dattxi: April 19, 1974 

Heidi P. Sanchez 
Paul Q. Foldes 
Complaint Counsel 

Weisman, Celler, Spett, Modlin & Wertheimer 
Counsel for Respondent 
( Fedders Corporation 

' By S/ Sydney B. Wetheimer, 

a partner of the firm 
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Initial Decision, Dated J«iy 15, 1974. 

UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 
[Same Trai.] 

Jnitial Decision 

By Ernest G. Barnes, Administrative Law Judge. 

Heidi P. Sanchez, Esquire, 

Paul G. Foldes, Esquire 
for the Commission. 

Sydney B. Wertheimer, Esquire, 

Weisman, Celler, Spett, Modlin & 

Wertheimer, 

New York, N. Y., 

Attorney for Respondent. 

I^relirninary Statement 

Respondent Fedders Corporation, a corporation, is 
charged with violation of Section 5 of the Federal Trade 
Commission Act, as amended (15 U S.C. 45). The com- 
plaint issued by the Commission on June 11, 1973, alleges 
that respondent, in connection with the advertising, of- 
fering for sale, sale and distrihution of its room air 
conditioners to purcliasers thereof, has represented, di- 
rectly or hy implication, through statements and repre- 
sentations in advertisements placed in newspapers of 
interstate circulation, that “reserve cooling power” (here- 
inafter sometimes referred to as “RCP”) is a umque 
feature of its room air conditioners, not found m other 
room air conditioners. However, in truth and m fact, 
the complaint alleges, RCP, referring to an iucreased cool- 
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ing capacity at high loading conditions, is not a unique 
feature of Fedders room air conditioners, but that, in 
fact, comparable room air conditioners made by other 
companies provide an increase in cooling capacity at high 
loading conditions. 

The complaint further alleges that respondent has also 
represented that, at the time the aforesaid statements 
and representations were made, respondent had a rea- 
sonable 'baeis from which to conclude that the Fedders 
room air conditioners, compared with other room air 
conditioners, had a significantly increased cooling capacity 
at high loading conditions under customary conditions of 
use. In truth and in fact, the complaint alleges, at the 
time the said statements and representations were made, 
respondent had no reasonable basis for such statements 
and representations. 

The coinplaint also alleges that by and through the use 
of the aforesaid stateinents and representations in respect 
to RCP, respondent has represented, directly or by im- 
plication, that the Fedders room air conditioners, com- 
pared with other room air conditioners, have a signifi- 
cantly increased cooling capacity at high loading condi- 
tions under customary conditions of use. At the time said 
statements and representations were made, the complaint 
alleges, respondent had no reasonable basis from which to 
conclude that such was the fact. 

In brief, the complaint alleges that respondent has (1) 
made a uniqueness ciaim for its room air conditioners 
when such is not a fact, (2) has represented that it had 
a reasonable basis for making a uniqueness claim for its 
room air conditioners when it had no reasonable basis for 
making such a claim, and (3) has represented that its 
room air conditioners, when compared with other room 
air conditionerB, have a significantly increased cooling 
capacity at high loading conditions under customary con- 
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ditions of use when it had no reasonable basis from which 
to conclude that éuch was the fact. 

The above practices are alleged to have the capacity 
and tendency to mislead a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief 
that said statements and representations were and are 
true, and into the purchase of substantial quantities of 
said product* by reason of such erroneous and mistaken 
belief. The said practices are alleged to be false, mis- 
leading and deceptive, and constitute unfair methods of 
eompetition and unfair or deceptive acts or practices in 
commerce in violation of Section 5 c e the Federal Trade 
Commission Act. 

Respondent’s Answer, filed August 14, 1073, generally 
admitted the practices alleged in the eomplaint, but de- 
nied that such conduct was unlawful. Respondent also 
interposed an affirmative defense, asserting that respond- 
ent, “in good faith, many months prior to the issuance 
of notice by the Commission of a proposed adjudicative 
]»roceedinp against respondent in respect to the facts al- 
leged in tlie complaint, ceased disseminating all advertis- 
ing maierial relating to ‘reserve cooling power’ and has 
not since resumed the dissemination of any sucli material.’ 
Respondent’s Answer also alleges “as and for mitigating 
circumstances . . . in framing any order” that its claim 
as to the uniqueness of tlie RCP feature of its room air 
conditioners is the only advertising claim of respondent 
alleged in tlie coinplaint to be false, misleading or decep- 
tive, and was one of approximatley ten advertising claims 
made by respondent as to which it was required, by Com- 
mission Order of October 13, 1971, to furnish supporting 
material. Respondent’s Answer asserts that it “duly fur- 
nished such material in res])onse to ail the other adver- 
tising claims above referred to, and none of such other 
claims has been challenged by the Commission.” 
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Thereafter, on August 17, 1973, complaint counsel filed 
a Motion To Strike Affirmative Defenses on the grounds 
that they are without merît, do not constitute an affirma- 
tive defense, and are appropriately denials. On August 
24, 1973, Motion Of Complaint Counsel Por Summary 
Decision was filed. 

At a prehearing conference held on August 27, 1973, 
it was agreed that complaint counsel would file a motion 
to amend the complaint, and on that date Motion O? 
Compiaint Counsel To Amend Complaint And To Amend 
Motion For Summary Decision was filed. Thereafter, on 
September 6, 1973, the undersigned issued an oï Jer grant- 
ing an exter.sion of time until September 21, 1973 for 
respondent to file an answer to the amended complaint, 
which time to answer was subsequently extended until 
November 12,1973. 

At a further prehearing conference held on November 
30,1973, respondent’s Answer To Amer.ded Complaint filed 
on November 12, 1973, was discussed. ln its Answer, 
respondent generally admitted the factual allegations of 
♦he complaint (see PHC Tr. 56-60), but denied those para- 
graphs which allege the respondent’s conduct to be ur- 
lawful. At the said prehearing conference, the complaint 
was further ainende<l on the record by the undersigne<l as 
follows (PHC Tr. 74): 

“I tliink the two major points were that the com- 
plaint is concerned with all Pedders room air con- 
ditioners, and is concerned with all advertisenumts 
which made the claiin that reserve cooling power 
was unique, and in paragraphs 9 through 12, we 
are reading into the complaint, ‘compared with all 
other room air conditioners.’ Those are the amend- 
ments, and I think making them on the record here 
is sufficient.” 
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Respondent, in response to the amendments made orally 
at the prehearing conference, filed an Answer To Fur- 
ther Amended Complaint on December 28, 1973. So that 
the public record would reflect these amendments to the com- 
plaint made at the prehearing conference, an Order 
Further Amending Complaint was issued by the under- 
signed on January 10, 1974. Respondent was given until 
January 21, 1974 to further amend its Answer, if neces- 
sarj r . No further answer was filed. 

The First Stipulation Of The Parties was filed on March 
19, 1974. This Rtipulation provides that the term “re- 
serve cooling power” sliall refer to the description of 
that term which is stated in Paragraphs 5 and 8 through 
11 of respondent’s Answer To Further Amended Com- 
plaint, complaint counsel thereby in effect adopting re- 
spondent’s definition of RCP in lieu of the definition of 
that term set forth in the eomplaint. The Second Stip- 
ulation Of The Parties, also filed on March 19, 1974, is an 
agreement that the information contained therein is a fair 
and accurate description of the extent of dissemination 
of Fedders room air-conditio.ier advertising in four sample 
areas over a two-year period. 

A further prehearing conference scheduled for March 
27, 1974 was cancelled and rescheduled for March 29, 
1974 because of the illness of counBel for respondent. Due 
to the continued illness of counsel for respondent, the 
prehearing conference scheduled for Mareh 29, 1974 was 
cancelled, and a formal hearing was scheduled by the 
undersigned for April 16, 1974. 

At tlio formal hearing held on April 16, 1974, no wit- 
nesseB werc called; respondent’s exhibite 1 A-Z-55, 2 
A-B, and Joint Exhibit 1 A-I were received in evidence; 
complaint counsel’s Motion To Strike Affirmative Defenses 
and Motion For Summary Decision were denied on the 
record; the record was closed for the reception of evi- 
dence; and, upon request of counsel for respondent, +he 
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filing of simultaneous proposed findings was postponed 
from M^y 16, 1974 to May 30, 1974, and the filing 
of replie8 thereto postponed from May 30, 1974 to June 
10, 1974 (Tr. 99-101). Respondent’s time in which to sub- 
mit a reply was snbBequently extended to June 12, 1974. 

A Stipulation Of The Parties, dated April 10, 1974, re- 
ferring to the term “reserve cooling power”, was filed 
on April 13, 1974. On April 24, 1974, an Order Incor- 
porating Into The Record Stipulation Of The Parties, 
dated April 19, 1974, was issued by the undersigned. By 
this Stipulation, the parties accepted respondent’s defin- 
ition of “reserve cooling power” for all purposes of this 
proeeeding. 

The parties have submitte<l proposed findings, support- 
ing memoranda, and proposed orders. Respondent has 
also filed a reply brief. This proceeding is therefore 
before the undersigned based upon the complaint, as 
amended, the answers filed by resjiondent, the stipula- 
tions of the parties, the joint exhibit of the parties, the 
proposed findings and memoranda submitted by the parties, 
and respondent’s reply brief. No witnesses were called 
to testify, and the exhibits of record are by stipulation. 
Thus, the basic facts herein are undisputed. 

The submissions by the parties have boen given care- 
ful consideration and, to the extent not adopted by this 
decision in the form proposeti or in substance, are re- 
jected as not supported by the record or as immaterial. 
Any motions not heretofore or herein rule<l upon, either 
directly or by the necessary effect of the conclusions in 
this decision, are hereby denied. The findings of fact 
made herein are based on a review of the entire record 
and include references to the principal supporting evi- 
dence in the record. Such references are intended to 
serve as convenient guides, but do not necessarily repre- 
sent complete summaries of the evidence considered in 
arriving at such findings. 
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Referencep to the record are t»et forth in parentheaes, 
and certain abbrevdations, as liereinafter set forth, are 
used: 

CPF —Proposed Findings of Fact, Conclusions 

of Fact And Law, And Order submitted 
by Complaint Counsel. 

CM —Memorandum Tn Support Of The Pro- 
posed Findings of Fact, Conclusions of 
Fact And Law, And Order submitted by 
Complaint Counsel. 

RAFAC —R espondent’s Answer To Further 
Amended Complaint. 

RPF —Respondent’s Proposed F i n d i n g s of 

Fact And Conclusions of Law. 

RB —Respondent’s Brief To The Administra- 

tive Law Judge. 

R() —Proposed Order submitted by Respond- 

ent. 

RX —Respondent’e Exhibits. 

Jt. Stip. —Joint stipulation submitted by the par- 
ties. (The ahbreviation will be followed 
by the number of the stipulation and the 
page number vipon whicli the evidence 
b'ûng citetl appears.) 

Jt. Ex. —Joint Exhibit of the parties. 

PHC Tr. —Transcript of the prehearing confer- 
ences, followed by the page number be- 
ing referenced. 

Tr. —Transcript of the formai hearing, fol- 

lowed by the page nnmber being refer- 
enced. 
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Findings of Fact 

Identity And Business of Respondent 

1. ReBpondent Fedders Corporation, hereinafter some- 
times referred to as “Fedders”, is a corporation organ- 
ized, existing and doing business under and by virtue of 
the laws of the State of New York, wiih its principal 
office and place of business located at Pidison, New Jer- 
sey (Admitted, RAFAC, Par. 1). 

2. Respondent Fedders is now and has been engaged 
in the advertising, offering for saie, sale and distribu- 
tion of Fedders air conditioners, including Fedders room 
air conditioners (Admiited, RAFAC, Par. 1). 

3. In tiie course and condnct of its nforesaid business, 
respondent Fedders now causes and lias caused its air 
conditioners, wlien sold, to tie transported from its place 
of business in the State of New Jersev to purchasers 
thereof located in various states of the United States, 
and in the District of Columltia. Respondent Fedders 
therefore maintains, and at all times mentioned herein 
has maintained, a substantiat course of trade in said 
air conditioners in commerce, as “commerce” is defined 
in the Federal Trade Commission Act (Admitted, RAFAC, 
Par. 1). 

4. In the course and conduct of its business as afore- 
said, nnd at alt times mentioned herein, respondent Fed- 
ders has been, and is now, in substantial eompetition in 
commerce with corporations, firms and individuats en- 
gaged in the sale of air eonditioners of the same general 
type as that sold by respondent (Admitted, RAFAC, 
Par. 1). 

5. Tn the course and conduct of its business as afore- 
said, and for the purpose of inducing the sale of its 
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said air conditioners in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, respondent 
has disseminated, and caused to be diss- minated, certam 
advertisements of its room air conditioners, including l>ut 
not limited to, advertisements printed in ne^spapers lo- 
cated in various states of the United Rtates and in the 
District of Columhia, which newspapers are dissemi- 
nated across state lines (Admitted, RAFAC, 1 ar. 1). 


The Challenged Advertisements 

6. Pursuant to a resolution of the Federal Trade Com- 
mission dated June 9, 1971, and amended July 7, 1971, 
entitled “Resolntion Requiring Submission of Special Re- 
ports Relating to Advertising Claims and Disclosure 
Thereof by the Commission in Connection with a Public 
Tnvestigation”, 26 Fed. Reg. 12,058 (June 9, 1971), as 
amended, 36 Fed. Tîeg. 14,680 (July 7, 1971) (Motion of 
Complaint Counsel F’or Summary Decision, Appendix A, 
p. 1, Appendix B, p. 1), on Septembwr 30, 1971, the Com- 
inission ordered respondent Fedders to file a Special Re- 
port on specific advertising claims. One of the adver- 
tising claims for which the Commission requested docu- 
mentation and other substantiation hy Special Report 
was: 

“Resf.rvk Cooling Power—only Fedders has this 
important feature. Tt’s your assurance of cooling 
on extra hot, extra humid days.” 

The information demanded was: 

“All documentation and other substantiation for 
the claim that only the Fedders room air condi- 
tioner has extra cooling power that assures cool- 
ing on extra hot, extra liumid days.” (Motion of 
Complaint C’ounsel For Summary Decision, Appen- 
dix A, p. 4.) 
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The specific advertisement questioned by the Commission’s 
Special Report appeared in The Monroe Moming World, 
Monroe, Louisiana, June 10, 1971 (Motion of Complaint 
Counsel For Summary Decision, Appendix A, p. 3). 

7. Respondent filed its response to the Commissicn’s 
Special Report on December 22, 1971. In its resnonse, 
Fedders admitted the lack of substantiation for the claim 
that RCP was unique to Fedders. Respondent stated: 

“As to claim that only Fedders has this reserve 
cooling power feature, we have found that this 
claim is not substantiated and do no'. propose to 
include it in any further advertising copy which 
we may promulgate.” (Motion of Complaint Coun- 
sel For Summary Decision, Appendix R, p. 3.) 

8. Tbe advertisement set forth in the Commission’s 
Special Report was incorporated în Paragraph Six of 
the eomplaint herein ond was alleged in Paragraphs Seven 
and Eight of the complaint to be a uniqueness claim for 
Fedders room air conditioners, which is false and decep- 
tive. Respondent lias admitted that this advertisement 
represented, directly or by implication, that RCP is a 
unique feature of Fedders room aîr conditioners. Re- 
spondent further admitted that RCP, referring to ability 
to function satisfactorily under conditions of extreme heat 
and humidity, is not a unique feature of Fedders room 
air conditioners and that comparahle room air condition- 
ers made by some other companies have such ability and 
feature (RAFAC, pp. 1-2). 

The complaint in Paragraph Eight alleges that RCP re- 
fers to “an increased cooling capacity at high loading 
conditions”. The parties have stipulated that RCP re- 
fers to the “ability to function satisfactorily under con- 
ditions of extreme heat and humidity” (First Stipula- 
tion Of The Parties; RAFAC, p. 2; Stipulation Of The 
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PartieB dated April 19, 1974). These meanings are es- 
eentially equivalent and any distinction between the two 
definitions iB without significance ’n this proceeding. 

9. By and through the use of the aforesaid statements 
and representations, respondent has represented, directly 
or by implication, that RCP is a unique feature of Fedders 
room air conditioners, not fouml in other room air con- 
ditioners (Admitted, RAFAC, p. 1). Tn truth and in 
fact, RCP, referring to an ability to function satisfactorily 
under conditions of extreme heat and humidity, is not a 
unique feature of Fedders room air conditioners. In 
fact, comparable room air conditioners made by some 
other companies function satisfactorily under conditions 
of extreme heat and humiditv (Admitted, RAFAC, p. 2). 
Therefore the statements and representations tîiat RCP 
is a unique feature of Fedders room air conditioners is 
false, misleading and deceptive. 

10. By and through tlie use of the aforesaid statements 
and representations, respondent has also represented, di- 
rectly or by implication, that, at the time the aforesaid 
statements and representations were made, respondent had 
a reasonable hasis from wliich to conclude that Fedders 
room air conditioners, coinpared with all other room air 
conditioners, had a significantly superior ability to func- 
tion satisfactorily under conditions of extreme heat and 
humidity (Admitted, RAFAC, Par. 5). Tn truth and in 
fact, at the time the aforesaid statements and representa- 
tions were made, respondent had no reasonable basis to 
support the representation that Fedders room air condi- 
tioners, compared with all other room air conditioners, 
had a significantly superior abilitv to function satisfac- 

ily under conditions of extreme heat and humidity (Ad- 
mitted, RAFAC, Par. 5). Therefore, the statements and 
representations were c.nd are false, misleading and decep- 
tive. 
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11. By and through the use of the aforesaid statements 
and representations, respondent has also represented, di- 
rectly or by implication, that Fedders room air condi- 
tioners, compared witli all other room air conditioners, 
have a significantly increased cooling capacity at high 
loading conditions under custornar>' conditions of use. At 
the time said statements and representations were made, 
respondent had no reasonable basis from which to eonclude 
that such was the fact (Admitted, RAFAC, Par. 5). There- 
fore, the statements and representations wr>re and are 
false, misleading and deceptive. 

12. The uso by respondent of the aforesaid false, mis- 
leading and deceptive statements and representations has 
had, and now has, the capacity and tendencv to mislead 
a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said statements and 
representations were and are true arul into the purchase 
of substantial quantities of said produi.ts bv reason of 
said erroneous and mistaken ]>elief. 

Respondent’s Defenses 

13. ïn its answers filed herein, including its Answer To 
Further Amended Complaint, respondent, as and for an 
affirmative defense, alleges that it, in good faith, many 
montlis prior to the issuance of notice by the Commis- 
sion of a proposed adjudicative proceeding against re- 
spondent in respect to the facts alleged in the complaint, 
ceased disseminating all dvertising material relating to 
RCP and has not since resumed the dissernination of any 
such material. Respondent further alleged, as and for 
mitigating circumstances if the allegations in the com- 
plaint are sustained, that the advertising claim alleged 
in the complaint to be false, miBleading or deceptive is 
only one of approximately ten advertising claims made 
by respondent as to which it was required by the Com- 
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inission to furnish supporting material. Respondent fur- 
nished such material in respect to the other advertising 
claims in response to the Commission’s Order, and none 
of the other claims have been chcllenged by the Com- 
mission (RAFAC, pp. 3-4). Responruajt further afhrma- 
tively averred in its Answer To Furtner Amended Com- 
plaint tliat the challenged statements and re])resentations 
of uniqueness of RCI* were so infrequently made and con- 
situated so small a percentage of respondent’s advertisinp 
expenditures tliat its impact upon the purchasing public 
was insiffnificanl (RAFAC, pp. 1-2). 

Respondent's Expenditures For 

RCP Advertisements 

14. In view of respondent’s contentions concerning the 
insubstantiality of advertisements claiming uniqueness for 
RCP, the Administrative Law Judge suggested there 
should be submitted for the record the total advertisinR 
expen<îitures, the total number of advertisements which 
utilized the term “reserve cooling power”, the expendi- 
tures for tliose advertisements, the total numbev of adver- 
tisements which utilized a claim of uniqueness for “reserve 
coolinR power”, th< total expenditures for those advertise- 
ments, as well as sample advertisements of both types. 
It was further su^pested by the Administrative Law' 
Judge tliat sueh infonnation could be based on a sample 
area (PHC, Tr. 70). 

15. The sample areas apreed upon by the parties for 
the above purposes are as follows: 

( 1 ) The Florida Area: 

This area, servieed during the years involved by Cain 
& Bultman, as distributor, comprised the entire State 
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of Florida (except the extrerae northwest portion thereof), 
and the eleven southeastemmost counties of the State of 
Georgia. 

(2) The Washington, D. C. Metropolitan Area: 

This area, serviced during the years involved by Ameri- 
can Appliance Wholesalers, as distributor, consisted of 
the District of Columbia, together with thirteen Virginia 
counties and five Maryland counties in the surrounding 
area. 

(3) The Philadelphia Melropolitan Area: 

This area, serviced during the years involved by Samuel 
Jacobs Distributors, Tnc. and its subsidiaries and affili- 
ates, as distributors, consisted of the Citv of Philadel- 
phia and neartiy counties, of which twenty-one were in 
the State of Pennsylvania, eight in the State of New Jersey, 
and two in the State of Delaw’are. 

(4) The New York Metropolitan Area: 

This area, serviced during the vears involved by L & P 
Electric Co., Tnc. and its subsidiaries and affiliates, as 
distribntors, consisted of New York City, Long Island, 
the eight southemmost counties of New York adjacent 
to New York City, thirteen counties in eastern and north- 
em New Jersey, six counties in westem and eentral Con- 
necticut, and three connties in the southernmost part of 
Massachusetts (Respondent’s Response To Commission’s 
Motion For Summary Decision, Exhibit 1 of the Pochick 
Affidavit; Tr. 88-90). 

16. The time period agreed upon for the sample area3 
was the two fiscal years of respondent ending August 
31, 1970 and August 31, 1971, respectively (Second Stip- 
ulation Of The Parties, p. 1; RPF, p. 9). 
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17. The parties stipulated that Fedders’ total advertis- 
ing expenditures for each fiscal year in each sample area 
for Fedders air conditioners of all types were approxi- 
mately as follows (Second Stipulation Of The Parties): 


Fiscal Fiscal 
1969-1970 1970-1971 

Florida $176,000 $245,000 

Washington, D. C. $ 35,000 $ 24,000 

Philadelphia $180,000 $118,000 

New York $860,000 $846,000 


Of the above total, the following represents total adver- 
tising expenditures for eaeh year in each sample area for 
cooperative newspaper advertising of Fedders room air 
conditioners (Second Stipulation Of Tlie Parties; Tr. 
90): 


Fiscal 

1969-1970 

Florida $ 90,036.04 

Washington, D. C. $ 28,760.87 

Philadelphia $ 99,810.15 

New York $247,403.62 


Fiscal 

1970-1971 

$ 77,857.76 
$ 6,717.95 
$ 44,388.59 
$142,313.53 


The parties have stipulated that the total number of 
insertions of cooperative newspaper advertisements in 
each sample area were as follows (Second Stipulation Of 
The Parties): 


Fiscal Fiscal 
1969-1970 1970-1971 

Florida 1229 920 

Washington, D. C. 163 85 

Philadelphia 985 309 

New York 1997 1202 
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Further, the parties stipulated that the following rep- 
resents the total nuraber of cooperative newspaper ad- 
vertisements clairaing RCP and the total expenditures for 
such advertisements (Second Stipulation Of The Parties; 
Stipulation Of The Parties dated April 19, 1974): 


Fiscal Fiscal 

1969-1970 1970-1971 



Inser- 

tions 

Florida 

252 

Washington, D. C. 

73 

Philadelphia 

291 

New York 

1487 


Expendi- 

Inser- 

Expendi- 

tures 

tions 

tures 

$ 29,002.72 

111 

$15,067.38 

$ 10,987.70 

25 

$ 2,236.24 

$ 29,940.69 

132 

$17,409.14 

$129,131.33 

738 

$48,266.75 


The parties have stipulated thut, of the above number 
of cooperal TO newspaper advertisements, the following 
number clai' 1 uniqueness to Fedders of RCP followed 
by the expenúiture for sucli advertisements: 


Fiscal Fiscal 

1969-1970 1970-1971 



Inser- 


tions 

Florida 

37 

Washington, D. 

C. 9 

Philaddphia 

33 

New York 

33 


Expendi- 

Tnser- 

Expendi- 

tures 

tions 

tures 

$2,899.38 

35 

$5,946.05 

$ 826.91 

8 

$ 371.93 

$4,876.74 

9 

$ 896.74 

$1,750.06 

9 

$ 701.90 


18. On the basis of the above stipulated figures, re- 
spondent’s expenditures for cooperutive advertisements 
claiming uniqneness for RCP constitute tlie following 
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ratio to total advertiBing expenditures and to total co- 
operative advertising expenditnres: 



Total 2-yr. Ex- 

Total 2-yr. Expendi- 

Ratio Expendi- 


penditures 

tures For Advertise- 
ments Claiming 
Uniqueness For 
Reserve Cooling 

tures For Adver- 
tisements Claim- 
ing Uniqueness 
For Reserve Cool- 

• 


Power 

ing Power To 
Total Advertising 
Expendituree 

'lorida 

$ 421,000 

$ 8,845.43 

2.1 % 

fashington, D. C. 

59,000 

1,198.84 

2.03 % 

'hiladelphia 

298,000 

5,773.48 

1.94 % 

;ew York 

1,706,000 

‘ 2,451.96 

.143% 


$2.484.000 

$18,269.71 

.736% 


Total 2-yr. Co- 

Total 2-yr. Expendi- 

Ratio Expendi- 


operative Ad- 

tures For Advertise- 

tures For Adver- 


vertising Ex- 

ments Clainring 

tisements Claim- 


penditures 

Uniqueness For 
Reserve Cooling 
Power 

ing Uniqueness 
For Reserve Cool- 
ing Power To 
Total Cooperative 
Advertising Ex- 
penditures 

i’lorida 

$167,893.80 

$ 8,845.43 

5.27% 

Vashington, D. C. 

35,478.82 

1,198.84 

3.38% 

J hiladelphia 

144,198.74 

5,773.48 

4.04% 

lew York 

389,717.15 

2,451.96 

.63% 


$737,288.51 

$18,269.71 

2.47% 

19. On 

the basiä of the above stipulated figures, re- 


spondent’s advertisements claiming imiqueness for reserve 
cooling power and advertisements not claiming unique- 
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* nees for reserve cooling power, and the expenditures there- 
for, constitute the following ratio to the total number of 
cooperative advertisements utilized by respond-nt and the 
following ratio for the expenditures for such advertise- 
ments: 



Totai Number 

Total Number Co- 

Total Number Co- 


Cooperative 

operative Adver- 

operative Adver- 


Adv rtise- 

tisements 1969- 

tisements Claim- 


ments 

1971 Claiming Re- 

ing Uniqueness 


1969-1971 

serve Cooling 

For Reserve Cool- 



Power 

ing Power 

Florida 

2149 

363 

72 

Washington, D. C. 

248 

98 

17 

4 o 

Philadelphia 

1294 

423 

42 

New York 

3199 

2225 

42 

Tjtals 

G890 

3109 

173 


Ratio Advertisements Claiming Unique- 
ness For Reserve Cooling Power To 
Aîl Reserve Cooling Power Advertise- 
ments 1963-1971 

All Areas 5.56% 

Total Expendi- Totai Expendi- 
tures For Ad- tures For Adver- 

veriisements tip 'ments Claim- 

Claiming Re- ing Uniqueness 

serve Cooling For Reserve Cool- 
Power 1969- ing Power 1969- 

1971 1971 
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Florida 

Washington, D. C. 
Philadelphia 

New York 

$ 44,070.10 
13,223.94 
47,349.83 
177,398.08 

$ 8,845.43 
1,198.84 
5,773.48 
2,451.96 


$282,041.95 

$18,269.71 


Ratio Expenditures For Advertisements 
Claiming Uniqueness For Reserve Cool- 
ing Power To All Reserve Cooling 
Power Advertisements 1969-1971 

AH Areas 7.8% 

20. In the Florida subarea, the majority of the ad- 
vertisements with unique RCP claims were in newspapers 
with cireu'.ations of less than 50,000. However, there 
were several advertibements placed in newspapers with 
daily circulation figures in excess of 170,000. In the 
Washington, 1). C. subarea, most of such insertions were 
in small publications, noae wdth a circulation of over 
30,000 and most under 12,000. In the Philadelphia sub- 
area, roughly one-I.alf of the insertions Avere in small 
town or small city publications, with circulations of un- 
der 100,000. Several advertisements appeared in the 
Philadelphia Inquirer with a daily circulation of over 
450,000. In the New York City subarea, al! of the inser- 
tions were in small town or small city newspapers, the 
largest with a circulation of 66,000. Examination of the 
texts of these advertisements discloses that the unique 
RCP claim wiib fea^un d in only a minority of the adver- 
tisements (RX 1). 

21. The parties hereto have further stipulated that re- 
spondent’s expenditures for advertising which claimed 
“reserve cooling power” were, with insignificant excep- 


% 
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tions (the coBt of certain store display cards and the 
imprints on certain factory cartons), confined to the 
aforesaid cooperative advertisements (Stipulation Of The 
Parties dated April 19, 1974. 

Respondent’s Advertisements Not Claiming 

Uniqueness For Reserve Cooling Power 

22. Complaint counsel contend that Fedders’ advertise- 
ments, referring to RCP without claiminff uniqueness, 
suggested the superiority of the feature with language 
similar to that used in the uniqueness claims. Samples 
of advertisemets selected hy complaint counsel and re- 
spondent as representative of such advertisements are 
contained in tlie record (Secornl Stipulation Of The Par- 
ties, Attachment A). These advertisements, while not 
claiming uniqueness for “reserve cooling power”, state 
the following with respect to “reserve cooling power”: 

“Reservf, ('ooi.ino power . . . it’s Fedders engin- 
eering ‘extra’ which gives maxinium cooling even 
when sunlond reaches 115° . . . and other units 
fail r 

“Fedders Sound Barrier models—as ciose to per- 
fect as an air conditioner can get . . . plus Re- 
serve Cooling Power for extra cooling strength.” 

“You get Reserve Cooling Power for extra hot, 
extra humid days.” 

“Plus Besebve Cooling Poweb, Too (for extra 
hot, humid days).” 

“And you get: Reserve Cooling Power for extra 
hot, humid days; . . .” 

23. Complaint counsel introdnced no evidence to estab- 
lish consumer perception of the representations contained 
in respondent’s advertisenients, or that there were iatent 
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or implied messages in the statements. The Administrative 
Law Judge must therefore exercise liis own judgment as 
to the representations, express or implied, contained in 
respondent’s advertisements. 

24. These advertisements, which state that “reserve 
cooling power” is an “extra” or is a feature designe<l for 
extra hot, humid days, or gives extra cooling strength, 
do not claim such feature is uniqtie with Fedders room 
air conditioners. The only advertisement which contains 
a comparative elaim is the first representation set forth 
above, which states that “reserve cooling power” is a 
Fedders engineering “extra” whicli gives maximum cool- 
ing even wlien sunload reaches 115°, and other units fail. 
This is a eomparative representation, but it does not com- 
pare Fedders room air conditioners with all other room 
air conditioners. 

25. The complaint chall^nges as unlawful Fedders* 
statements and representations that “reserve cooling 
power” is “a unique feature of Fedders room air condi- 
tioners” when such was not a fact (Paragraphs Seven 
and Eight); that, by and through the uniqueness claim, 
Fedders represented, directly or by implication, that Fed- 
ders had a reasonable basis from which to conclude the 
Fedders room air conditioners had a significantly in- 
creased ability to function satisfactorily under conditions 
of extreme heat and humidity when compared with all 
other room air conditioners, when in fact Fedders had 
no reasonable basis for making such claim (Paragraphs 
Nine and Ten); and that, by and through the use of the 
uniqueness claim, Fedders aho reprcaented, direcuy or 
by implication, that Fedders room air condition *s, com- 
pared with all other room air conditioners, have a sig- 
nificantly increased ability to function satisfactorily under 
conditions of extreme heat and humiditv when Fedders 
had no reasonable basis to conclude that such was the 
fact (Paragraph Eleven). Thus, the unlawful representa- 
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tions made by ’Fv'* 9 ttb, whi i e challenged in the 
complaint, arise fro, *. “unn. te. v»” claim for Feaders 
air conditioners, as ^et forth o raragraph Six of the 
complaint. 

26. A “uniqueneBs” claim neceesvriiy connotes a com- 
parison with all other air condr 'oners, unless the liieral 
wording of the complaint warrants some other interpre- 
tation (see ITT Continental Baking Company, Inc., et al., 
Docket No. 8860, Opinion Of The Commission, dated 
October 19, 1973, Slip Op., pp. 14-15). In fact, the Ad- 
ministrative Law Judge ammded the coinplaint allegations 
in this matter to specifically state that the uniqueness 
representations of superiority were io be measured 
against all other room air conditioners (PHC Tr. 48-49; 
Order Further Amending Complaint, January 10, 1974). 
The Administrative Law Jndge therefore concludes that 
tlie representative advertisements of Fedders room air 
conditioners, which utilize “reserve cooling power”, but 
which do not claim uniqueness for this featur?, are not 
challenged in ti » complaint. 

27. The stipnlated advertising figures in the record 
establish that 45.1% ef respondent’s cooperative advertise- 
ments utilize RCP representations, and 2.51% of respond- 
ent’s cooperative advertisements claim uniqueness for 
RCP. Of all advertisements claiming RCP, 5.56% thereof 
claim uniqueness. As far as expenditures are concemed, 
2.47% of total cooperative advertising expenditures were 
for advertisements claiming RCP. Of expenditures for 
advtrtisements claiming RCP, 7.8% thereof was expended 
for advertisoments claiming uniqueness for RCP. In 
view of the small percentage of advertisements claim- 
ing nniqueness for RCP and the small percentage of 
expenditures for advertisements claiming uniqueness for 
RCP in relation to respondent’s total advertising pro- 
gram involving RCP claims. the Administrative Law 
Jndge concludes, in the absence of any evidence pre- 


! 
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Bented by either party bearing on this issne, that there 
was no carry-over effect on consnmers, from advertise- 
ments claiming uniqneness for RCP to advertisements 
merely claiming RCP. The record is silent as to the type 
of in-store display cards utilized, or the extent of their 
use (see Finding 21). 

Respondent’s Discontinuance Defense 

28. When Fedders responded to the Commission’s Spe- 
cial Repori on December 22, 1971, it stated as follows: 

“As to the claim that only Fedders has this re- 
serve cooling power feature, we have found that 
this claim is not substantiated and do not propose 
to include it in any further advertising copy which 
we may promulgate” (Motion of Complaint Coun- 
sel For Snmmary Decision, Apptndix B, p. 3; Jt. 
Ex. 1). 

Also, on December 22, 1971, Fedders sent a bulletin 
to all of its distributors advising that “Old powerful 
selling friends like ‘Reserve Cooling Power’, ‘multi-room 
cooling’, ‘cools three rooms, even a small home’, ‘installs 
in minutes’, ‘germicidal filter’ are no longer.” Distributors 
were fnrther advised that they are not to use any of 
the advertisements provided in 1971 and earlier years. 
Distributors are requested to advise dealers that adver- 
tisements must not make any cleims for the Fedders prod- 
uct that are not made in Fedders’ supplied 1972 materials 
(Jt. Ex. 1 H). 

This bulletin does not acknowledge that “reserve cool- 
ing power” claims were untrue, or were capable of mis- 
leading customers, or conld not be proved or substan- 
tiated. Tnstead, the bulletin states that Fedders is “elimi- 
nating every phrase that could possibly be questioned by 
tbe FTC” (Jt. Ex. 1 H). The bulletin also indicates that 
“reserve cooling power”, along with the other advertis- 
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ing representations, are being eliminated “not that they 
are not provable or that they are misleading, but simply 
because the explanation and qualifieations that would have 
to be included în each ad would take up too much space 
(Jt. Ex. 1 H). 

29. An affidavit by Harold Boxer, Director of Merchan- 
dising of Fedders, whieh is attached to Respondent’s Re- 
sponse To Commission’s Motion For Summary Decision, 
stated that the Fedders Advertising Department in or 
about 1964 or 1965 cointd the phrase “reserve cooling 
power” as an expression of the operating characteristics 
under extreme temperatures of Fedders room air condi- 
tioners, and the words had been featured in Fedders’ 
advertising through 1971. 

30. In an affidavit attaclied to Respondent’s Respoi se 
To Commission’s Motion For Summary Decision, Paul 
C. Anderson, Advertising Manager for Room air Condi- 
tioners of Fedders, stated that all references to “reserve 
cooling power” were completely dropped from Fedders’ 
advertising in December 1971 and that those words have 
not been used hy Fedders in the preparation of further 
advertising matter. 

31. Sam Muscarnera, House Counsel for Fedders, lias 
submitted an affidavit dated April 15, 1974, which has 
been received into the record bv stipulation of counsel 
for the parties (Jt. Ex. 1 C-(l). Mr. Muscarnera has 
set forth the steps taken by Fedders in order to maintain 
firmer control, insofar as possible, over advertiaing. Mr. 
Mnscarnera also stated that “the likelihood of Fedders’ 
repetition of the offending practices cherged is exceed- 
ingly remote” (Jt. Ex. 1 (i). 

32. The Commission served its Order To File Special 
Report calling for advertising substantiation on respond- 
ent on Octcber 15, 1971; notice of a proposed adjudicative 
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hearing was served on respondent on October 12, 1972; 
and the formal complaint herein issued on June 11, 1973 
(RPF, p. 7). 

33. There is no evidence in the record indicating that 
any claims for “reserve cooling power” have been dia- 
seminated since December 22, 1971 (Jt. Ex. 1 A-E). 

34. “Climatrol” brand room air conditioners are manu- 
factured by Fedders, and marketed througli a wholly- 
owned subsidiary known as Mueller Climatrol Corp. An 
advertisement for “Climatrol” central air conditiouers ap- 
peared in the March 4, 1974 issue of Newsweek magazine 
which claimed, among other things, that the rotary com- 
pressor of the unit was “exclusive”. This advertisement 
was called to Fedders’ attention by complaint counsel, 
w T ho questioned the use of the w r ord “exclusive” by Clima- 
trol in light of the fact that similar products are manu- 
factured and marketed by Fedders under the “Fedders” 
brand. Fedders has maintained, in an affidavit submit- 
ted by Mr. Muscarnera, that Mueller Climatrol Corp., in 
contrast to the great majority of Fedders’ subsidiaries 
and divisions, is semiautonomous, and its sales and ad- 
vertising stalT operate independently of the advertis- 
ing organization and personnel of Fedders. Consequently, 
up to the time the above advertisement appeared, Mueller 
Climatrol Corp. had not cleared its advertisirjg through 
Fedders, as had other Fedders divisious. Mueller Clima- 
trol had previously been advised by Fedders to avoid the 
use of the word “exclusive” in any context whenever pos- 
sible, and, accordingly, as early as October 15, 1973, had 
substituted the word “exciting” for the word “exclusive” 
as applied to the rotary compressor (Jt. Ex. 1 F). 

35. While the exclusivity of thf. rotar>’ compressor in 
the residential central air conditioning field is not chal- 
lenged in this proceeding, the use of tlie word “exclusive” 
as to “Cliinatrol” brand units could, from a technical 
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standpoint, create confusion in consumers’ minds unleso 
accompanied. by appropriate explanatory material (Jt. Ex. 

1 F). This incident is of significance to this proceeding 
in view of respondent’s discontinuance argumcnt, since it 
cîearly indicates that Fedders had not taken appropriate 
steps, at least as of October 1973, to prevent the promul- 
gation of false or deceptive advertisements hy all its sub- 
sidiaries and divisions because Olimatrol advertisements 
were not cleared through Fedders as of that date. In 
fact, it appears that as late as Msrch 1974, Fedders’ divi- 
sions and subsidiaries were utilizing advertisements con- 
f ftining representstions which had not been reviewed and 
cleared by responsible Fedders officials. 

Conclusions. 

3 

The complaint, as amended by the Administrative Law 
Judge, cliarges that respondent represented that reserve 
cooling power is a unique feature of Fedders room air 
conditioners, not found in other room air conditioners, 
and that, in fact, responde.it had no such reasonable basis 
as to Fedders room air conditioners. The complaint, as 
amended, also charges respondent with representing that 
it had a reasonable basis for the claim that reserve cool- 
ing power is unique with Fedders room air conditioners 
and that, in fact, repsondent had no such reasonable basis 
for such representation. The amended complaint further 
charges that by use of the uniqueness claim, respondent 
represented that its room air conditioners operated in a 
way superior to the fnnctioning of other room air condi- 
tioners, and that such is not a fact. 

In its Answer To Amended Complaint, respondent ad- 
mitted making these representations, that it had no rea- 
sonable basis therefor, and that there was no basis in 
fac.t for the representations. Therefore, all allegations of 
unlawful conduct charged in the complaint have been 
admitted. Under the doctrine pronounced by the Com- 
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misBion in Pfizer, “ • • • it i» an unfair practice in viola- 
tion of the Federal Trade Commiasion Act to make an 
affirmative product claim without a reasonable basis for 
malting that claim.” Pfizer, Inc., Docket 8819, Opinion 
of the Commi88ion, 81 F. T. C. 23, 62 (1972). 

Thus, the only issues remaining after the pleadings 
are whether these admittedly unlawful acts and practices 
have the tendency and capacity to mislead a substantial 
portion of the purchasing public; whether discontinuance 
is a defense to an order in this proceeding; and whether 
respondent’s londuct was sufficiently serious to support 
an order.* 

Discontinuance 

It is undisputed that claims relating to reserve cooling 
power have been discontinued. The circumstances sur- 
rounding discontinuance, set forth hereinafter, are like- 
wise undisputed. 

The advertising campaign for reserve cooling power 
was of lengthy duration, beginning at least in the raid- 
sixties and continuing untii late 1971, the date of the dis- 
continuance. The extended usage of the claims is a strong 
indication of the importance of said claims to the ad- 
vertising strategy followed by respondent. Respondent 
has referred to the reserve cooling power advertising 
clairns as an “fO]ld powerful selling friend(s)’' (Jt. Ex. 
1 H). 


•In its rcply bricf rcspondent states: “The central issucs 
arc two: first, whether under all the circumstances here in- 
volved, the complaint should be dismissed by reason of Respond- 
ent’s discontinuance of the offending practice, and second, if 
the complaint is not dismisscd, whether Complaint Counsel’s 
Proposed Order • • • is impermissibly broad” (Rcply Brief, 
pp. 1-2). 
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The discontinuance of reserve cooling power claims 
in late 1971 cannot be considered to have heen a volun- 
tary action. The record establishes that the discontinu- 
ance occurred as a direct result of respondent’s aware- 
ness of the Commission’s investigation of its advertising. 
The record clearly demonstrates that it was only during 
the preparation ot ' ■' response to the Commission’s Spe- 
cial Report that r oondent made the decision to dis- 
continue the uniqutJ« »8 claim, as well as the more gen- 
eral claim regarding reserve cooling power. It was not 
until the same date that respondent filed its response to 
the Special Report with the Commission that it warned 
its distributors to stop making any reserve cooling power 
claims. “Tn other words respondent stopped violating 
the law when it learned that the law’s hand was already 
on its shoulder, # * Coro, Inc., et al., Docket 8346, 
Opinion of the Commission, 63 F. T. C. 1164, 1201 (1963). 

“ ‘That discontinuance of an unlawful ]>ractice, of itself, 
does not necessarily preclude the issuance of a cease and 
desist order is so well settled as to preclude further argu- 
ment.’ ” Giant Food, Inc., Docket 7773, Opinion of the 
Commission, 61 F. T. C. 326, 356 (1962), citing Marlene’s 
Inc. v. V. T. C., 216 F. 2d 556, 559 ( 7th Cir. 1954). Fur- 
ther, the courts have consistently recognized the propriety 
of a cease and desist order when, as in this case, the dis- 
continuance was not entirely voluntary. Galter v. F. T. C., 
186 F. 2d 810, 812, 813 (*7th Cir. 1951), cert. den. 342 
U. S. 818 (1951); Eugene Dietzgen Co. v. F. T. C., 142 
F. 2d 321, 330 (7th Cir. 1944), cert. den. 323 IT. S. 730 
(1944). Thus, the fact that respondent’s discontinuance 
is directly attributable to the Commission’s investigation 
must be given substantial weight when judging the merits 
of respondent’s discontinuance. 

The First Circnit in Coro, Inc., v. F. T. C., 338 F. 2d 
149, 153 (1964), cert. den. 380 U. S. 954 (1965), in up- 
holding a Commission cease and desist order based on a 
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ehowing of urfair and deceptive practices used in only 
one percent of the business solicited by a respondent 
which had no prior record of violations of the Federal 
Trade Commission Act, found the following circumstances 
which it said uegated the respondent’s defense of dis- 
eontinuance: 

“But Coro gave the line of business up only 
after the Commission had started to investigate its 
practices therein and only a few months before the 
Commission fiied its complaint, and we have only 
the current corporate officers’ expression of inten- 
tion not to resnme the business. Coro has not dis- 
posed of its plant. Tt is still in the costume jewelry 
business and there is nothing to suggest that it 
does not intend to continue in that general indus- 
try.” 

The facts in Jie present case closely resemble the cir- 
cumstances found by the Court in Coro. Respondent con- 
tinues to sell air conditioners, continues to advertise air 
conditioners, and could resume making deceptive advertis- 
ing claims at any time in the futnre. The only special 
circumstance demonstrated bv respondent is affidavits sub- 
mitted by corporate officials. 

The steps taken by respondent’s officials to insure that 
future advertising violations will )>e avoided appear less 
than satisfactor>. TJie record shows that one of tlie 
respondent’s subsidiaries has as recently as March, 1974, 
long after the complaint herein liad issued, widely dis- 
seminated a qnestionable uniqueness claim for an im- 
portant performance characteristic of an air conditioner. 
In a joint exhibit, Mr. Muscarnera, respondent’s in-house 
counsel, stated in an affidavit that a recent advertisement 
in a national news weekly magazine for a central air 
conditioner mannfactnred by Fedders, but sold under the 
Climatrol label, made a claim of exclusivity for Clima- 
troî's rotary compressor, when central air conditioners 


68a 


Initial Decision, Dated July 15, 1974 

ëold under the Fedders label also have the exact sarae 
feature. Most importantly, Mr. Muscarnera admitted that 
he was unaware of the dissemination of this particular 
Rjvertisement until it was recently brought to his at- 
tention by complaint counsel. 

The philosophy on which the Commission’s Ad Sub- 
stantiation Program is based, is that corporations must 
strive to exercise a higher level of responsibility than 
previously, by assuring themselves that before tho/ dis- 
seminate an advertising claim, Bufïicient substantiation 
erists to constitute a reasonable basis as to the validity 
of such claim. Pfizer, Inc., sv/pra. The Administrative 
Law Judge is definitely in accord with the holding in 
Pfizer. Clearly, respondent’s admission of dissemination 
of a performance claim for its room air corditioners over 
a period of several years without havinj a reasonable 
basis therefor demonstrates a deficiency in the mainte- 
nance of the required standard of corporate responsi- 
bility in the past. Moreover, despite respondent’s assur- 
ances of future discontinuance of this type of objection- 
able conduct, and recitation of precautions taken to pre- 
vent snch future recurrences, the March, 1974 Climatrol 
advertisement snggests that respondent’s officers have 
failed to exercise adequate precautions to prevent re- 
spondent’s unsubstantiated advertising elaims. 

Therefore, the Administrative Law Judge is of the 
opinion that a cease and desist order is both necessary 
and proper in this proceeding. Without an order, the 
public lias no definite assurance that the unlawful prac- 
tices will not be resumed at some time in the future. 
Fairyfoot Prodncts Co. v. F. T. C., 80 F. 2d 684, 686-687 
(7th Cir. 1935). 

Respondent’s Defense Based on Insuhstantiality 

Respondent argnes that the impact of the offending ad- 
vertising claims npon the purchasing public could not 
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have been substantial, in light of the limited circulation 
of the media in which the advertisements containing such 
claims were placed, the relatively few insertions involved, 
the small expenditures involved and their insignificance 
in relation to respondent’s total advertising efïort, and 
the fact that in most instances such claims were not fea- 
tured in the advertisements in which they appeared, but 
were included merely as one of a considerable number of 
other claims (RB, p. 8). 

In the present case, respondent considered the claims 
for reserve cooling power as a significant selling devúce— 
an old powerful selling friend (Jt. Ex. 1 rf). Tl»e repre- 
sentation was utilized for several years, and was dis- 
continued only when questioned by the Commission. The 
advertisement represented that only Fedders gives assur- 
ance of cooling on extra hot, extra humid days. Such 
a representation is the raison d’etre for an air condition- 
ing unit—it is an extremely material representation. 
Thus, there ean be no qnestion that the challenged claims 
for this ma.ior featnre were material. 

Even when a claim is material, the Commission has at 
times chosen not to issue an order when it has found 
the violation to be so minor as to be de minimis. The 
doctrine is usually applied, however, where it appears the 
violation was an isolated, unintentional act, unlike the 
offender’s usnal practices. The Commission has been re- 
luctant to invoke the de minimis doctrine, particularly in 
the case of '•rJvf'-tising violations, and has in the past 
held one or a 'ew advertisements to be snfficiently ser.ous 
to jnstifv the issuance of an o r in the pnblic interest 
(see F. T. C. v. Colyate Palmolive Co., et al., 380 ü. S, 
374, 395 (1965) (3 advertisements); Qimbel Bros., Inc., 
r. F. T. C., 116 F. 2d 578, 579 (2d Cir. 1941) (advertise- 
ments published twice); Qimbel Bros., 60 F. T. C. 359 
(1962) (one advertisement), appeal dismissed 7 S. & D. 
549 (3d Cir. 1962); and Baldunn Bracelet Corp., et al., 
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fil M. T. C. 1345, 13fi3 (1962), aff’d 325 F. 2d 1012 (D. C. 
Cir. 1963), cert. den. 377 U. S. 923 (1964). 

As the following figures show, this case deals not with 
an isolated incident, but with many different advertise- 
ments, each containing a deceptive representation, in- 
serted in many newspapers, presumably on a national 
scale. Considering only the sample areas over the desig- 
nated period of two years, there were the following num- 
bers of insertions of advertisements claiming uniqueness 
of rcserve cooling power: 72 insertions in Florida, 17 in 
Washington, D. C., 42 in Philadelphia, and 42 in New 
York, for a total of 173 insertions. 

Respondent emphasizes that only % of \°/c of its total 
advertising expendit îres in the sample areas was spent 
on reserve cooling power uniqneness claims, and of that 
total the expenditmes for cooperative advertising bearing 
uniqueness clairns in relation to total cooperative adver- 
tising expenditures had a ratio of only 2î an( i that 
onlv $18,269.00 was spent on cooperative advertising uti- 
lixing uniqueness claims during the two-year period in 
the sample areas (RPF, î>p. 8-lfi). Respondent would 
thus conclude tliat the offending claims did not have the 
tendency and cajmcity to mislead a substantial portion 
of the purchasing public. (RPF, p. 16). 

The record does not sliow what proportion of national 
sales or advertising the sample areas constitute. There- 
fore, an accurate projection of the total number of in- 
sertions of offending advertiseinents is impossible. The 
re^ord does show' tliat reserve cooling power claims were 
run over a period of several years, althcugh the record 
does not show what form the advertisements took or 
whether nniqueness claims were ntilized. However, if the 
two-year period examined were typical of what occnrred 
on a national scale, which tlie sampling device presup- 
poses, we can safelv speculate that the total numbers of 
deceptive nniqueness advertisements may have run weli 
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into the thousands and expenditures therefor into the 
hundreds of thousands of dollars. 

Respondent’s argument merely establishes that the chal- 
lenged advertising constituted a sinall portion of respond- 
ent’s total advertising prograni; it does not establish 
that the false advertising claims were without impact on 
the public. Clearly, the violation, concerning a material 
claim broadly disseminated, involving hundreds, perhaps 
thousands of newspaper advertisements, cannot be re- 
garded as de minimis. The Administrative Law Judge 
finds the language of tbe Couunission in the Baldwin 
Bracelet matter particularly appropriate: “• * * we are 
not prepared to sav that deception is all right if practiced 
in moderation.” (01 F. T. C. 1363). Nor is deception per- 
missible if practiced in small town newspapers of limited 
circulation (Reply Ilrief, p. 17). The Act also includes 
within its protection residents of small towns (see Charles 
Of The Bitz Dist. Corp. r. F. T. C., 143 F. 2d 676, 679 
(2d Cir. 1944)). 

The Administrative Law Judge concludes, therefore, 
tliat respondent’s dissemination of uniqueness representa- 
tions for reserve cooling power, wbich were not in fact 
true and substantiated, constituted a substantial practice 
involving a material performance claim. Accordingly, 
these representations had tlie tendency and capacitv to 
mislead a substantial portion of the purchasing public and 
are of such a magnitude as to warrant a cease and desist 
prohibition. 

The Remedy 

Tt is well settled that the Commission may, and should, 
enter an order of suffieient breadth to insure that a re- 
spondent will not engage in future violutions of the law. 
To tbis end the Cominission bas wide discretion in fasbion- 
ing an appropriate order. See Jacoh Sieqel Co. v. F. 
T. C., 327 U. S. 608, 611-13 (1946); F. T. C. v. Buheroid 
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Co., 343 U. S. 470, 473 (1952); F. T. C. v. National Lead 
Co., 352 U. S. 419, 428-30 (1957); F. T. C. v. Coloate- 
Palmolive Co., 380 U. S. 374, 392 (1965). Con s^ion 
orders have been consistently upheld whenever the orders 
are reasonably related to the unlawful practices found to 
exist and are clear and precise so that they may be 
understood by those against whom they are directed. 
Jacob Siegel, supra, at 611-13; Ruberoid, supra, at 473; 
F. T. C. v Cement Institute, 333 U. S. 683, 726 (1948). 

The Commission, within this framework, may reason- 
ably ban the precise practice found to violate the Federal 
Trade Coinmission Act, and may enjoin “like and related” 
practices. F. T. C. v. Mandel Rros., Inc., 359 IT. S. 385, 
392 393 (1959); Niresk Industries, Inc., v. F. T. C., 278 
F. 2d 337, 343 (7th Cir. 1960), cert. den. 364 U. S. 883 
(1960); Consumers Products of America, Inc., et al. v. 
F. T. C„ 400 F. 2d 930, 933 (3d Cir., 1968), cert. den. 393 
U. S. 1088 (1969). Further, a respondent “eaught vio- 
lating the Aot must expect some fencing in.” F. T. C. v. 
National Lead Co„ supra, at 510. While recognizing that 
it would be inappropriate to narrow the scope of the 
order to the precise misre])resentation made (uniqueness 
of a single characteristic, namely, “reserve cooling 
power”), respondent snbmits that it is entirely fitting and 
proper for the order to be confined to nnfounded claims 
of uniqueness of any attribute or characteristic. lîespond- 
ent contends tbat the notice order, embracing as it does 
all “perforinance characterietics” of anv Fedders air con- 
ditioners, “is completely impermissible” (RB, pp. 14-15). 

The form of order served witli the complaint would 
prohibit uniqueness claims of any kind and misrepresenta- 
tions of performance characteristics of any kind. The 
notice order also provides for record keeping. Complaint 
counsel liave made minor changes in their proposed form 
of order from the form of order served with the complaint. 
The order entered by the Administrative Law Judge 

I 
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herewith prohibits respondent from making any unique- 
ness claims. It would also prohibit the making of any 
representation as to a performance characteristic of any 
air conditioner unless, at the time of the making of the 
representation, respondent had a reasonable basis for such 
representation. The order entered herewith also requires 
that records of the documentation in support of per- 
formance claims be maintained for three (3) years after 
such claims are made and tliat sueh records be made 
available to the Commission upon reasonable notice. The 
record-keej)ing provision is limited to ten (10) years from 
the date the order becomes final. Thus, the Administra- 
tive Law Judge lias basica’.ly adopted the proposed order 
served witli the com])laint and recommended by complaint 
eounsel, \vith minor clmnges which are without substan- 
tial substance snch as combining specific prohibitions into 
tbe broader proliibition. 

Respondent bas admitted disseininating a false per- 
formance claiin for its- room air conditioners relating to 
the uniqueness of the ability of its room air conditioners 
to function satisfactorily at conditions of extreme heat 
and hmniditv. Respondent seenis to acknowledge (RR, p. 
15) that the order inav properlv extend beyond the con- 
fines of this one misrepresentation. The Administrative 
I.aw Judge is of tlie opinion the order should prohibit 
resjiondent from making any performanee claim for its 
air conditioners unless it possesses adequate substantia- 
tion for the claim at the time the re])resentation is made. 
The Commission has recognized the prnpriety of orders 
goveming nll performance characteristics. The Firesttme 
Tire and Rnhher Co., TTocket RR18, 81 F. T. C. 398, 475 
(1972), aff’d 481 F. 2d 246, 250 (6th Cir. 1973), cert. den. 
42 TT.S.L.W. 3362 (Recember 18. 1973). Tbis provision 
of the order simplv states ex|)licitly the requirements al- 
ready recognir.ed by Pfizer'. the possession of a reason- 
able bnsis for anv materinl claim at the time the claim 
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ig disseminated. Because this provision simply sets forth 
a presently-existing obligation, it imposes little additional 
burden upon respondent, even extending it to all air 
conditioners. 

The record-keeping provision requires respondent to 
keep, and make available to the Commission, those ma- 
terials which constitute substantiation for any perform- 
ance claims which inay be made. These are the same 
inaterials which the Commission is presently empowered 
to demand in Section 6(b) Orders to File Special Reports. 
Consequently, the record-keeping provision, also an exist- 
ing duty, reasonably incorporates all air conditioners. 
The only requirement included in this provision not pre- 
viously spelled out by the Commission is that respondent 
retain such substantiation materials for three years, and 
this specific time requirement is not burdensome. 

The requirement of record retention is the best possible 
method of preventing the reeurrence of unsubstantiated 
claims. The requirement imposes little additional hurden 
upon a respondent, which must, according to Pfizer, pos- 
sess the materials at the time the claim is disseminated. 
At the same time, the retention will expedite Commission 
examination of the materials as soon as it suspects an 
unsubstantiated claim may bave been or is about to be 
disseminated (after reasonable notice to respondent). 

The Commission, as aflfirined by the Sixth Circuit Court 
of Appeals, recognized the usefulness of a record-reten- 
tion provision in the recent case, Fifestone Tire and Rub- 
ber Co., supra, 481 F. 2d at 250. Tn that ease, the iden- 
tical three-year retention provision as proposed herein, 
was ordered and aflfirmed. 

Accordingly, the order entered herewith is believed to 
be both appropriate and necessary to prevent future vio- 
lations of the law. 
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Conclusions of Law 

1 . The Federal Trade Commission has jurisdiction over 
the respondent and this proeeeding is in the public in- 
terest. 

2. Respondent Fedders Corporation is a corporation or- 
ganized, existing and doing business under and by 'i r_ 
tue of the laws of the State of New York with its prin- 
cipal offiee and place of business located at Kdison, New 
Jersey. 

3. Respondent Fedders Corporation is now and has 
been engage<l in the adv'ertising, ofTering for sale, sale 
and distribution of Fedders room air conditioners. In 
tîie course and conduct of its aforesaid business, resjiond- 
ent Fedders Corporation now eauses and has caused its 
air conditioners, when sold, to be transported from its 
place of business in the State of New Jersey to pur- 
ehasers thereof loc-ated in various states of the TTnited 
States, and in the District of Columbia. Respondent Fed- 
ders Corporation therefore maintains, anô at all times 
mentioned hrrein has inaintained, a substantial course of 
trade in said air conditioners in commerce, as “eommerce” 
is defined in the Federal Trade Commission Act. 

4. In the course and conduct of its business as afore- 
said, and at all times mentioned herein, respondent Fed- 
ders Corporation îias been, and is now, in snbstantial 
competition in commerce with corporations, firms and 
individuals engaged in the sale of air conditioners of the 
same general tvpe as that sold by respondent. 

5. Tn the course and conduct of its bnsiness as afore- 
said, and for the purpose of inducing the sale of the 
said air conditioners in commerce, as “commerce” is de- 
fined in the Federal Trade Comi lission Act, respondent 
has disseminated, and caused to be disseminated, certain 
advertisements of said room air conditioners, including 
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but not limited to, advertisements printed in newspapers 
located in various states of the United Ctates and in the 
District of Columbia, which newspapers are disseminated 
across state lines. Typical of the statements and repre- 
sentations contained in said advertisements is the fol- 
lowing segment of the print advertisement for Fedders 
room air conditioners: 

“Reserve Cooling Power—only Fedders has this 
important feature. It’s your assurance of cooling 
on extra hot, extra humid days.” 

6. By and through the use of the aforesaid statements 
and representations, respondent has represented, directly 
or by implication, that reserve cooling power is a unique 
feature of Fedders room air conditioners, not found in 
other room air conditioners. In truth and in fact, “re- 
serve cooling power”, referring to the ability to function 
satisfactorily under conditions of extreme heat and humid- 
ity, is not a unique feature of Fedders room air condi- 
tioners. In fact, comparable room air conditioners înade 
by otlier companies fnnction satisfactorily under condi- 
tions of extreme heat and humidity. Therefore, such 
statements aiul representations were and are false, mis- 
leading and deceptive. 

7. By and through the use of the aforesaid statements 
and representations, respondent has also represented, di- 
rectly or by implication, that, at the time the aforesaid 
statements and representations were made, respondent 
had a reasonable basis from which to conclude that the 
Fedders room air conditioners, compared with all other 
room air conditioners, had a significantlv superior ability 
to function satisfactorily under conditions of extreme 
heat and humidity. In truth and in fact, at the time the 
aforesaid statements and representations were made, re- 
spondent had no reasonable hasis from which to conclude 
that Fedders room air conditioners, coinpared with all 
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other room air conditioners, had a significantly superior 
ability to function satisfactorily xinder conditions of ex- 
treme heat and humidity. Therefore, the statements and 
representations were and are false, misleading and decep- 
tive. 

8. By and through the use oi' the aforesaid statements 
and representations, respondent has also represented, di- 
rectly or by implication, that Fedders room air condi- 
tioners, con.pared witli all other room air conditioners, 
have a significantly superior ability to function satisfac- 
torilv under "onditions of cxtreme lieat and humidity. At 
the time said statements and representations were made, 
respondent had no reasonable basis from whicli to eon- 
clude that such was the fact. Therefore, the statements 
and representations were and are false, misleading and 
deceptive. 

9. The use by respondent of tlie aforesaid false, mis- 
leading and deceptive acts and practices have liad, and 
now have, the capacity and tendency to misîead a sub- 
stantial portion of the purchasing public into tlie er- 
roneous and mistaken belief that said statements and 
representations were and are true and into the purchase 
of substantial quantities of said products by reason of 
said erroneous and mistaken belief. 

10. The aforesaid acts or practices of respondent, as 
herein found, were and are all to the prejudice and injury 
of the public and of respondent’s competitors, and consti- 
tuted and now constitute unfair methods of competition 
in commerce and unfair or deceptive acts or practices in 
commerce in violation of Section 5 of the Federal Trade 
Commission Act (15 U. S. C. 45). 
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Order 

It is Oederrd that respondent Fedders Corporation, its 
succesBors and assigns, officers, agents, representatives 
ar ’. employees, directly or through any corporation, sub- 
sidiary, division or other device, in connection with the 
advertising, offering t'or sale, sale or distribution in com- 
inerce as “cornmerce” is defined in the Federal Trade 
Commission Act, of air conditioners do forthwith cease 
and desist from: 

1. Kepresenting, directly or by implication, that any 
air conditioner, on the basis of a comparison thereof 
with the air conditioners of other manufacturers 
then being inarketed in the United States in com- 
mercial quantities, is unique in any inaterial re- 
spect, unless such is the fact; 

2. making, directly or indirectly, any statement or 
representation in any advertising or sales promo- 
tional material as to the perforinance character- 
istics of any air conditioner ineluding, but not 
limited to, air cooling, lieating, cleaning, oircula- 
tion, dehumidification or humidification, efficiency 
and quietness of opeiation, unless at the time of 
such representation respondent has a reasonable 
basis for such statement or representation, which 
may consist of competent scientific, engineering, or 
other similar ohjective material, or industry-wide 
standards based on such material. 

3. failing to maintain accurate records which may be 
inspected by Commission staff members upon rea- 
sonable notice: 

(a) which consist of documentation in support of 
any claim included in advertising or sales pro- 
motional material disseminated by respondent, inso- 
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far as the text of such claim is prepared, or is 
authorized and approved, by any person, who is an 
officer or employee of respondent, or of any divi- 
sion or subdivision of respondent, or by any ad- 
vertising agency engaged for such purpose by re- 
spondent or by any such division or subsidiary, 
which claim concerns the performance character- 
istics (including but not limited to air cooling, 
heating, cleaning, circulation, dehumidilication or 
humidification, efficiency and quietness of opera- 
tion) of, or the uniqueness of any feature of, any 
of respondent’s air conditioners; 

(b) which provided the basis upon which re- 
spondent relied as of the time the claim was made; 
and 

(c) which shall be maintained by respondent for 
a period of three years from the date sueh advertis- 
ing or sales promotional material was last dis- 
seminated by respondent or any division or sub- 
sidiary of respondent. 

The provisions of Paragraph 3 hereot shall be in ef- 
fect for a period of ten (10) years from the date this 
order becomes final. 

It is Further Ordered that respondent corporation 
shall forthwith distribute a copy of this order to each of 
its operating divisions and to each of its officers, agents, 
representatives or employees who are engaged in the 
preparation or placement of advertisements. 

It is Further Ordered that respondent notify the Com- 
mission at least thirty (30) days prior to the effective 
<late of any proposed change in the corporate respondent 
such as dissolution, assignment, or sale, resulting in the 
emergenee of a successor corporation, the creation or 

• . * i . i.. .♦ . » 
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dissolation of any subsidiaries engaged in the raanufac- 
ture and/or sale in commerce of air conditioning products 
or systems, or any other changes in the corporation 
which may materially affect compliance obligations aris- 
ing out of the order. 

It is Fxjbthee Ordered that respondent shall, within 
sixty (60) days after the effective date of the order, file 
with the Commission a report, in writing, setting forth 
in detail the manner and form of its compliance with 
this order. 

July 15, 1974 

s/ ERNEST G. BARNES, 
Administrative Law Judge. 
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UNITED STATES OF AMERICA, 

Before Fei'eral Trade Commission. 

Commissioners: 

Lewis A. Engman, Chairman. 

Paul Rand Dixon. 

Mayo J. Thompson. 

M. Elizabeth Hanford. 

Stephen Nye. 

[Same Titl.e.] 

This matt.er having been heard by the Commission upon 
the appea) of respondent’s counsei from the initial deci- 
sion, and upon briefs and oral argument in support thereof 
and opposition thereto, and the Commission, for the rea- 
sons stated in the aecompanying Opinion, having denied 
the appeal: 

It is Ordered tliat the initial decision of the adminis- 
trative law judge, pages 1-30, is adopted as the Findings 
of Fact and Conclusions of Law of the Commission, ex- 
cept insofar as certain comments on pages 29-30 are in- 
consistent with the conclusions on pages 5-6 of the ac- 
companying Opinion, and subject to the follownng changes: 

P. 2, line 4, omit “that” 

P. 3, line 9, word 4 “asserting” 

P. 15, snbstitute 6.5% for 7.8% 

P. 18, line 36, substitute 6.5% for 7.8% 

Other Findings of Fact and Conclusions of Law of the 
Commission are contained in the accompanying Opinion. 

It is Furthkr Ordered tliat the following order be 
entered: 
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Order 

It is Oedebed that respondent Fedders Corporation, 
its Buccessors and aBsigns, officers, agents, repre- 
sentatives and employeeB, directly or through any cor- 
poration, subsidiary, division or other device, in connec- 
tion with the advertising, offering for sale, sale or dis- 
tribution in commerce as “commerce” is delîned in the 
Federal Trade Commission Act, of air conditioners, do 
forthwith cease and desist from: 

1. Representing, directly or by implication, that any air 
conditioner, on the hasis of a comparison thereof with 
the air conditioners of other manufacturerB then being 
marketed in the TTnited States in commercial quantities, 
is unique in any material respect, unless such is the fact; 

2. Making, directly or indirectly, any statement or rep- 
resentation in any advertising or sales promotional ma- 
terial as to the air eooling, dehumidification, or circula- 
tion characteristics, capacity or capabilities of any air 
conditioner, unless at the time of such representation 
respondent lias a reasonable basis for such statement or 
representation, which shall consist of competent scientific, 
engineering or other similar objective material or in- 
dustry-wide standards ))ase«l on such material; 

3. Failing to maintain accurate records which may be 
inspected by Commission staff members upon reasonable 
notice: 

(a) which consist of documentation in support 
of any claim included^n advertising or sales pro- 
motional material disseminated by respondent, in- 
sofar as the text of such claim is prepared, or i« 
authorized and approved, by any person, who is an 
officer or employee of respondent, or of any divi- 
uion or sulslivision of respondent, or by any ad- 
vertising agency engaged for such purpose by re- 
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spondent or hy any ench division or subsidiarj 1 , 
which claim concerns th«‘ air cooling, dehumidifica- 
tion, or circulation characteristics, capacitv, or cap- 
ability of, or the uniqueness of any feature of, any 
of respondent’s air conditioners; 

(h) which provided the hasis upon which re- 
spondent relied as of the time the claim was made; 
and 

(c) which shall he maintained by respondent for 
a period of three years from the date such adver- 
tising or sales promotional material was last dis- 
seminated hy respondent or any division or subsid- 
iary of respondent. 

The provisions of paragraph 3 hereof shall be in ef- 
fect for a period of ten (10) years from the date this 
order becomes final. 

It is Fubther Ordered that respondent corporation 
t.hall forthwith distribute a copy of this order to each 
of its operating divisions and to each of its officers, 
agents, representatives or employees who are engaged in 
the preparation or placement of advertisements. 

It is Further Ordered that respondent notify the Com- 
mission at least thirtv (30) days prior to the effective 
date of any proposed change in the corporate respond- 
ent such as dissolution, assignment or sale, resnlting in 
the emergence of a successor corporation, the creation 
or dissolution of any suhsidiaries engaged in the manu- 
facture and/or sale in commerce of air conditioning prod- 
ucts or systems, or any other changes in the corporation 
which may materially affect compliance ohligations aris- 
ing ont of the order. 
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It is Furthf.b Obdebed that respondent shall, within 
sixty (60) days after the effective date of the order, file 
with the Commission a report, in writing, setting forth 
in detail the manner and form of its compliance with this 
order. 

By the Commission. 

CHAKLES A. TOBIN 
Secretary 


Seal 

Issued: January 14, 1975 
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UNITED STATES OF AMERICA, 
Before F 1 ederal Trade Commission. 

Commissioners: 

Lewis A. Engman, Cliairman 
Paul Rand Dixon 
Mayo J. Thompson 
M. Elizabeth Ilanford 
Stephen Nye 


Tn the Matter 
of 

Fedders Corporation, a eorporation. 
Docket No. 8932 


Opinion of the Commission. 

By Dixon, Commissioner: 

The eomplaint in tliis matter was issued on June 11, 
1973, and eharged respondent with dissemination of false 
and misleadinjî advertisements in violation of Section 5 
of the Federa) Trade Commission Act, as amended (15 
U.S.C. 45). In particular the eomplaint alleged that 
respond<*nt liad represented through advertisements in 
new'spapers of interstate eireulation that (1) “reser\ r e 
cooling power” 1 is a unique feature of its room air con- 

'Hereinafter sometimes “RCP,” stipulated by the parties 
to mean “ability to funetion satisfaetorily under eonditions 
of extreme heat and humidity.” (I. D. 8) 

The following abbreviations a:*<* used herein: 

I. D. —Tnitial Decision (Finding No.) 

I. D. p. —Initial Decision (Page No.) 

RB —Respondent’s Appeal Brief (Page No.) 
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ditioners, not found in otlier room air conditioners, (2) 
Fedders’ room air conditioners compared with all other 
room air conditioners liave a significantly increased cool- 
injî capacity at hiffli loading conditions under customary 
conditions of use; aiul (3) Fedders had a reasonable hasis 
for concludinp that its product compared with all other 
room conditioners has said increased cooling capacity. 
DrawinK on a brief record consisting of stipulations, joint 
exhibits, and a few respondent’s exhibits*, the administra- 
tive law judge sustained the complaint and recommended 
entry of an order. On appeal respondent lias taken es- 
sentially the same position as it took before the adminis- 
trative law judge, conceding the falsity of, and absence of 
reasonable hasis for, tiie challenged representations hut 
raising so-called affirmative defenses of “al>andonment 
and “insuhstantiality,” and arguing in the alternative that 
the order sliould he diminished in scope. We find the af- 
firmative defenses to he patently without merit, as did 
the administrative law judge, hut we believe that a slight 
modification of the order he has proposed is appropriate. 

T. Insubstantiality 

Respondent argues tliat it should he absolved from any 
liability in tliis matter b» cause the number of oflFending 
advertisements constituted only a small percentage of re- 
spondent’s total advertising expenditures. Evidence sub- 
mitted by respondent indicated tliat in four sarnple areas, 
New York, Philadelphia, Washington, I). C., and Florida, 
during the sample two-year period ending August 31, 
15)71, the number of untruthful advertisements totaled 173 

’Tn describing the re<;ord in this ease. the administrative 
law judge neglccted to makc reference to certain exhibits sub- 
mitted by respondent separately (I. D. p. 5, third full para- 
graph). There is no indication, however, that the administra- 
tive law judge did not actually consider thes<* exhibits in 
fashioning his deciaion, and in any event the Commission has 
fully considered said exhibits in its own review of the record. 
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or 5.8% of all advertisements for reserve cooling power, 
and expenditures on such advertisements were $18,269 or 
6.5% of all expenditures for advertisements touting RCP. 
(I. D. 17, 18) Respondent as r îrts in its appeal brief that 
the sample area accounted for “at least 35%” of its total 
United States’ sales and advertising expenditures for the 
sample period. 5 Whatever the total number of offending 
advertisements may have been, it is clear to us that evi- 
dence from the sample area alone was quite sufficient to 
destroy whatever weight might be accorded respondent’s 
defense of insubstantiality. 

The Commission has previouslv issued orders in cases 
involving no niore tlian one or a few deceptive advertise- 
ments. [See Gimbel Broa., 60 FTC 359, 368 (1962), appeal 
dismissed per stipulations, No. 14019 (3d Cir. Oct. 8, 1962) 
unreported; Gimbel Bros., Inc., v. FTC, 116 F. 2d 578, 
579 (2d Cir. 1941).] Here, in an area apparently ac- 
counting by respondent’s estimate for far less than half 
of all its .sales, 173 separate false advertisements were 
disseminated over a two-year period. This was 173 more 
than the law allows, and far more than warrant an ap- 
peal to the discretion of the Commission to omit an order 
in a litigated case. The fact that these advertisements 
constituted only a small percentage of respondent’s total 
advertising program is wliolly irrelevant. Tt merely demon- 
strates the truism tliat a larger advertiser inevitably has 

3 RB 13. Tht* adininistrative law judge, noting that adver- 
tiaements for RCP had been run for several years prior to 
the sample period, eoneluded that the aetual number of offend- 
ing advertisements ma.v have totaled in excess of 1,000. (I. D. 
p. 27) Respondent ehullenged this cxtrapolation, though it did 
agree to use a sampling proeedure. The parties apparently 
disagree as to whether the sample ma.v be taken as representa- 
tive of Fedders’ advertising during the entire period in which 
RCP advertisements were run, or simply as representative of 
Feddera’ advertising throughout the eountrv for the sample 
two-year iieriiwl. Resolution of thia disagreement is not neees- 
sary for our deeLsion. 
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more opportnnities tlian a smaller one to engage in decep- 
tive practices. Similarly, we are entirely unimpressed 
with the f act that the offending advertisements appeared 
in non-urban newspapers with less crculation than metro- 
politan dailies. We are pleased to note, however, tliat re- 
spondent does not maintain that “deception is all right if 
practiced in moderation’’ nor that “deception is permissi- 
hle if practiced in small town newspapers of limited cir- 
culation” (RB 13-14), though the learned administrative 
law judge mav be excused for having received the con- 
trary impression. (I. I). p. 27) In all events the magnitude 
of the false advertising in this case cannot constitute an 
affirmative defense to the allegations of the complaint, nor 
does it give anv reason to tliink that an order is not re- 
quired to remedy the violation. 

II. Abandonment 

Respondent further argues that it aliandoned tlie offend- 
ing practice in late lî)71. It was stipulated at trial that 
RCl* advertising was discontinued at this time, following 
determination by respondent, in response to an advertising 
substantiation order served on it by tlie Commission, that 
claims for tbe uniqueness of RCP could not be substan- 
tiated. The Conunission has been properlv parsimonious, if 
not totally unyielding, in its adjudicative recognition of the 
defense of aliandomnent, and courts have been reluctant to 
vacate Commission orders on those grounds except in the 
most extreme circumstances not present liere, such as where 
a eorporate r<‘spondent had exited from tlie relevant line 
of business under circumstances in whidi re-entry seemed 
improbable. Kational Lead Co. v. FTC, 227 F. 2d 825, 
839 et seq. (7th Cir. 1955), reversed in othrr resprcts, 352 
U. S. 419 (1957). Certainlv the mere discontinuance of an 
offending practice in the face of inquiry by a law enforce- 
ment agency can under no circumstances be argued to 
amount to a defense. Tt is undisputed that respondent did 
not di8continue the challenged advertising until it had re- 
ceived an Order to File Special Report, requesting sub- 
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stantiation for the false representation. The situation is 
in essence no different from that in Coro, Inc., 63 FTC 
1164 (1963), aff'd 338 F. 2d 149 (lst Cir. 1964), cert. 
denied 380 U. S. 954 (1965), upon which the administra- 
tive law judge relied. While it is true that the mere 
issuance hy the Commission of an advertising substan- 
tiation order is not meant to imply that the recipient is 
suspected of wrongdoing, it is also clear that an order to 
file tliis special r port pursuant to Section 6(b) of the 
FTC Act is an investigatory tool of the Commission, just 
as much as a suhpoena issued pursuant to Section 9 of 
the Act, and having received such an order Fedders’ sub- 
sequent discontinuance can liardly be viewed as being borne 
of spontaneous recognition of the error of its ways. Re- 
spondent disseminated plainly false advertisements for at 
least two years, discontinuing them only upon discovering 
tliat at long last the government would be reviewing the 
claims. Tliese eircumstances are not such as can breed 
confidence that respondent may be relied upon in the future 
to regulate its own advertising when the government may 
again not l»e looking over its slioulder, without the en- 
eouragement of an order. And we find without merit the 
eontention that the circumstances of discontinuance in this 
case should be considered an affirmative defense to an 
otherwise plain violation of law. 4 

4 lt is also unclear, as the initial deeision points out, to 
what. extent respondent lias aetually mannged to eliminate 
false elaims of the sort ehallenged here froin its advertising. 
(I. D. pp. 34-35.) lt appears that in Mareh 1374, an adver- 
tisement ran in Newnweek elaiming “exelusivity” for a feature 
of respondent’s “Cliinatrol” hrand room air eonditioner when 
in faet others of respondent’s air eonditioners possessed the 
samc attribute. We do not think that this eireumstanee is es- 
sential to our finding that the abandoninent defense must fail. 
It is, however, an additional ground for that eonelusion, and 
suggests that even during the pendency of these proeeedings, 
when respondent has had an unusual interest in avoiding repeti- 
tion of false elaims (to demonstrate the laek of neeessity for 
an order) it has been unable to do so. 
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IIL Order 

The argument put forth moat seriously by respondent 
concerns the scope of the order entered by the adminis- 
trative law judge. Respondent objects to paragraph II 
of the order, whicli prohibits false performance claims, 
and to paragraph III, to the extent it requires maintenance 
of Hubstantiating materials for performance claims. Re- 
spondent contends that the representation challenged in 
this case was not a performance claim at all, but only a 
I uniqueness claim, and tliat the order sliould be no broadet 

than paragraph T, which proliibits false uniqueness claims, 
while paragraph III should be modified to require main- 
tenance of substantiation for uniqueness claims only. 

We cannot agree tiiat the false representations here in 
question dealt only with “uniqueness” and not “perform- 
ance,” nor do we be'.ieve that an order dealing only with 
uniqueness claims would be in the public interest or serve 
to prevent future occurrences of the sort involved here. 

Tn claiming that only Fedders’ air conditioners possessed 
RCR, respondent was clearly making a statement about 
the performance of its product, namely that this perform- 
ance was unmatched. Wliat rendercd these false repre- 
sentations material in tlie eyes of consumers, and no doubt 
what led respondent to make them, was the mess&ge they 
conveyed about the relative performance of the product, 
and not merely the message of “nniqueness” in some dis- 
embodied sense." An order addressed only to uniqueness 

'Consider an advertisement for air eonditioners that repn;- 
sente<l them to be uniquc becauw of being painted with red, 
white, and green stripes. Certalnly the consumer would be left 
thinking that the advertised air eonditioner was “unique,” but 
the Commission might be at pains to show that sueh a elaim was 
material, nor ean we imagine a sane adverîiser spending money 
to make it. ITniqueness is obviouslv both an attribute in itself 
and one facet of broader eategories of pmiuet eharaeteristics, 
such as price, performance, and warranty terms. 

I 
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claims and not to pcrformance claims would be inadequate 
to insure that the same species of misrepresentation as 
has here oecurred will not happen again. 

Tt remains then to consider the scope of the prohibition 
on false characterizations of performance. The adminis- 
trative law .judge and complaint counsel recommend a 
prohibition on misrepresentation of all performance cliar- 
acteristics. The performance characteristic in this ease 
which was untruthfully and without reasonable basis repre- 
sented to be unique involved air cooling capacity under 
conditions of extreme heat and humidity. Tn view of all 
the circumstances of tliis case, including the faet that only 
one performance characteristic was misrepresented, we be- 
lieve that the order should be narrowed slightly to forbid 
only misrepresentations of performance characteristics of 
the general sort involved in the offending advertisements. 
An appropriate order is appended. 

By the Commission. 

January 14, 1975 
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Kespondent’s Exhibits 2A and 2B—Affidavit of Rosa 
Perla, With Attached Spread Sheet. 

UNITEl) STATES OF AMERICA, 

Bkfobe Fedebal Tbade Commission. 

Tn the Matteb 
of 

Feddebs Cobpobation, a corporation. 

Docket No. 8932 


State of New York, 

County of New York, ss: 

Rosa Pebla, beinR duly sworn, deposes and says: 

1. I am a hookkteper working on special assignments in 
the office of Weisman, Celler, Spett, Modlin & Wertheimer, 
attorneys for the respondent Iierein, and, in tliat eapacity, 
under the direction of Mr. Wertheimpr, I prepared the at- 
tached spread sheet. 

2. The basic fiRures as to dollar expenditures and num- 
her of ad insertions, in respeet to each of the subareas in- 
cluded in the spread sheet for ea'.h of the years involved, 
were furnished to me hy Mr. Wertheimer, wlio advised 
me that they had been developed durinp the course of 
discoverv proceedinps instituted by the Commission’s staff. 







Respondent’s Exhibits 2A and 2B—Affidavit of Rosa Perla, 
With Attachcd Spread Sheet 

These fipures appear in Columns 1, 2, 3, 4A, 5A, 5D, GA, 
GE, 7A and 7E of the spread sheet. 

3. The percentapes which appear at the other columns 
of the spread sheet are hased on my own caleulations. I 
believe that tliev are aceurate. 

ROSA PERLA 

Sworn to before me this 
lOth day of April, 1974 
Ruth Asher 
Notary Public 

Notarv Public, State of New York 
No. 31-0104090 

Qualified in New York County 
Commission Expires March 30, 1975 
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Altached Spread Sheet. 
(See oppoBite page.) 
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Joint Exhibit 1—Stipulation of Parties, Dated April 15, 

1974. 

UNITED STATES OF AMERICA, 

Befobe Federal. Trade Commission. 

[Same Txtï>b.] 

Tt is liereby stipulated by and between tbe parties as 
follows: 

1. The attaclied affidavit of Sam Muscarnera, svvorn to 
April 15, 1074, is to be received in evidence as a respond- 
ent’s exhibit in support of respondent’s first Affirmative 
Defense, with the same force and efïect as if the affiant had 
testified, in these proceedings, to tlie same effect as set forth 
therein. 

‘1. Complaint counsel acknowledge tliat, altliough they 
liave not conducted discovery proceedinga with respect to 
Fedders’ post-1071 advertising material, no facts at vari- 
ance with those asserted in Mr. Muscarnera’s aforesaid af- 
fidavit have come to tlieir attention. Tt is understood, 
howevcr, that such acknowledgment emliraces only the 
factual assertions set fortli in such affidavit, and does not 
constitute acquiescence by coinplaint counsel (a) in Mr. 
Muscarnera’s contention, at H10 of his affidavit, that the 
only claim challenged hy the complaint herein is that of 
the uniqueness to Fedders of reserve cooling power, (b) 
in Mr. Muscarnera’s conclusion, at H5 of liis affidavit. that 
tlie supporting information for the seven other claims 
therein referred to was legally adequate, or (c) in his 
general conclusions set forth in the final paragraph of the 
affidavit, at page 5 thereof. 


Joint Exhibit 1 —Stipulation of Parties, Dated April 15, 

1947 

3. Except for such matter as may already be of record 
in this proeeeding, neither side will submit any evidence in 
respeet to the first Affinnative Defense other than the 
within stipulation and affidavit. 

Dated: April 15, 1974 

Heidi P. Sanchez 

Paul G. Foldes 
Complaint Counsel 

Sydney B. Wertheimer, 

Counsel for Respondent 
Fedders Corporation 


Joint Exhibit 1—Affidavit of Sam Muscarnera. 

UNITED STATES OF AMERICA, 

Befobe Fedebat. Tbade Commission. 


In thf. Matteb 
of 

Feddebs Cobpobation, a corporation. 
I Docket No. 8932 


State of New Jersey, 

County of Middlesex, ss: 

Sam Muscabnkra, heing duly sworn, deposes and says: 

1. T am House Counsel for Fedders Corporation, and 
have acted in that capacity since the year 1970. 

2. The instant proceedings had their origin in the 
Conunission’s letter to Fedders dated October 13, 1971 
enclosing ‘an order to file a Special Heport concerning 
the suhstantiation for certain advertising claims—eight in 
number—specifically listed therein hy the dates of the ad- 
vertisements and the media in which they appeared. 

3. The order was dated Septemlier 30. 1971, and required 
that the information requested be furnished within sixty 
days after the date thereof. 

4. Durog this Bixty-day period, which was extended by 
another twenty days at Fedders’ request, T held a number 
of meetings, principally with members of Fedders’ en- 
gineering and advertising departments, to review tlie or- 
ders and assemble the material in response thereto. 

5. Only one of the claims involved was a claim that the 
attribute or characteristic advertised was unique to Fed- 
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ders. Tlu other seven claims did not assert or concern 
nniqueness. It was concluded that although adequate 
supporting inforrnation existed for these seven other 
claims, tlie claim of uniqueness—which was in respeet to 
the attribute called “reserve cooling power”—could not 
he substantiated. 

fi. Pedders’ S’jecial Report was embodied in a hard 
cover booklet, som- 1 80 pages in length, which was mailed 
ofî to the Commission on December 20, 1971 and filed 
witli the Coiumission on December 22, 1971. In light of 
tlie lack of substantiation for the uniqueness claimed in 
respect to reserve cooling power, Fedders’ response, in 
respect to this claim, was as follows: 

“As to the elaim that only Fedders has this re- 
serve cooling power feature, we have found that 
this claim is not substantiated and do not propose 
to include it in anv further advertising copy which 
we may promulgate” (Special Report, p. 3). 

7. The Commission’s questionnaire alerted Fedders to 
the necessity of more careful preparation of advertis- 
ing material in order to avoid statements which lacked 
support or might be misleading. Acccrdingly, in pre- 
paring advertising material intended for dissemination 
in the following vear (1972), greater care was taken to 
eliminate sucli objectionable materia!, and, in a bulletin 
to all distributors, dated December 22, 1971—the same 
day the Special Report was filed with the Commission- - 
Fedders advised a'.l of its 70-odd distributors that they 
and their dealers were not to use any of the ads provided 
in 1971, and that they were not to make any claims for 
a Fedders product which were not made in Fedders-sup- 
plied 1972 ads or literature. A copy of this bulletin 
is attached hereto. 

8. As the bulletin indicates, Fedders went further than 
to merely eliminate any claim that “reserve cooling power” 
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was unique to its products. Tn fact, it eliminated, in its 
future advertisinp material, any reference to reserve cool- 
ing power, as well as c<*rtain otlier elaims which although 
adequately supported, it decided as a matter of policy not 
to use any longer. 

9. Shortly following the issuance of the bulletin above 
referred to, tlie Fedders management, in order to main- 
tain even firmer coutrol, insofar as possible, over the 
content of the many thousands of pieces of advertising 
material promulgated by its advertising personnel during 
the course of eacli selling season directed tiiat all sucli 
material l»e submitted to me for review in advance of its 
dissemination. 

10. Keeping in mind the understandable, though some- 
times regrettahle tendency of advertising personnel to 
exaggerate the virtues or attributes of tlie products tliey 
sell, 1 have done my best, in carrving out this duty, to 
prevent the promulgation of unsuhstantiated claims witli- 
out, in the course of so doing, unduly dampening the en- 
thusiasm of the personnel involved. I believe tiiat in all 
material respects T have been successful in this endeavor. 
No further clairns of any kind have been made witlr respect 
to “reserve cooling power” (see p. 3, aflidavit of Paul 
C. Anderson, sworn to November 12, 1973, attached to 
liesponse to C'ornrnission’s Motion for Summary Deci- 
Rion). In this connection it should be borne in mind that 
the onlv claim challenged hy the Comrnission’s complaint 
herein is the claim that reserve cooling power is unique 
to F’edders. Furthcrmore, T do not know of any adver- 
tising claim which Fedders has promulgated since Decem- 
ber 22, 1971, (tlre date of the bulletin to distributors above 
referred to) which was not adequately substantiated in all 
material respects, and to the best of mv knowledge there 
was none. 
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11. Fedders’ general counsel has called to my attention 
an advertisement for “Climatrol” brand central air con- 
ditioners which appeared in the March 4, 1974 issue of 
Newsweek mapazine, and which daimed, amonp other 
tliings, that the rotary compressor of tlie unit was “ex- 
clusive”.* Climatrol brand units are manufactured by 
Fedders, and marketed through a wliolly-owmed subsidiary 
of Fedders known as Mueller Climatrol Corp. I under- 
stand tliat tlie advertisement had been sent to general 
counsel informally bv complaint counsel herein, and that 
complaint counsel had questioned the use of the word “ex- 
clusive” in liglit of the fact tliat similar products, also 
manufactured by Fedders, are marketed bv Fedders itself 
under tlie “Fedders” label. 

Mueller Climatrol r 'orp., in contrast to the great ma- 
jority of the Fedders subsidiaries and divisions, is semi- 
autmomous, and its sales and advertising stafï operate 
independently of tlie advertising organization and per- 
sonnel of Fedders itself. Consequentlv, up to the time 
the above advertisement appeared, Mueller Climatrol Corp. 
had not cleared its advertising tlirougli me, as had the 
other Fedders divisions. Mueller Climatrol Corp. had 
nevertheless been advised by Fedders’ management to 
avoid tlie use of the word “exclusive” in any context wher- 
ever possible an<l accordingly, as early as October 15, 
1973—more than four montlis prior to tlie Newsweek ad— 
had substituted in some of its ads the word “exciting” for 
the word “exclusive” as applied to the rotary compressor. 
The reason for the change was that, although the exclu- 
sivity of the Fedders rotarv compressor in the residen- 
tial central air conditioning field cannot be challenged, 
tlie fact that Fedders-manufactured products are sold un- 
der two different brand names (Fedderc. and Climatrol) 
could, from a highly teclmical standpoint, create some 
doubt as to an “exclnsivity” claim made by either brand 

•A copy of the ad is attached hereto. 
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individually, unless accompanied by appropriate explai x- 
tory material to the eflfect that the exclusivity claim was 
that of the manufacturer rather than that of the brand. 

12. Unfortunately (I understand due to an oversight) 
Mueller Oimatrol Corp. did not remove the word “ex- 
clusive” from all of its advertising relating to rotary com- 
pressors, and, as aforesaid, I did not become aware of this 
until tiie Marcii 4, 11K74 Newsweek a<l came to my atten- 
tion a week or so after it appeared. Thereupon Fedders’ 

) top management immediatelv instructed all Fedders di- 

visions and subsidiaries, without exception, to clear their 
advertising through me, and, in turn, 1 immediately in- 
structed all advertising personnel that the word “ex- 
clusive” was not to he used in anv further advertising ma- 
terial promulgated hy Fedders in rt'gard to the rotary com- 
pressor, and tliat any existing sucli material containing 
that word was to be withdrawn as soon as possible. T’nis 
was done expeditiously, and T am advised that by the 
third week in March all such material liad heen recalled. 

T do not consider that the above Climatrol incident 
constituted a material or significant departure from Fed- 
ders’ ))olicy and practice of sincerely and strenuously seek- 
ing to avoid misleading or unsubstantiated claims. Fur- 
thermore, even assuming, arquendo, the trutli of the allega- 
tions of the Commission’s complaint charging Fedders 
with promulgating deceptive advertising in the respects 
set forth therein, I submit that under all the circum- 
stances the likelihood of Fedders’ repetition of the oflfend- 
ing practices charged is exceedingly remote. 

(Swom to by Sam Muscarnera, April 15, 1974.) 


Bulletin and Advertisement, Attached to Affidavit. 
(See opposite page.) 




RAC 72-02 
12/22/71 


KSW 

ACVE3TIS!flG 

KEGULATIONS 


You've been reading it in the newspapers and magatines, hearing it on the 
radio, seeing it on TV ... the government is cracking down on advertising. 

You have to be able to prove what you say . You have to prove it, we have 
to prove it, your dealer has to prove it. 

As you know, we have always been extra carcful about what has been said in 
Fadders advertising and printcd materials. There never has been any intent 
to mislead the customer by using untrue statements or statcments that couJJ 
not be proved. Still, we are taking an cven havder look at all of our ad- 
vertising for 1972. We are eliminating evcry phrase that could possibly be 
questior.ed by the FTC. 

When you look at these ads and others, you'll see what wc mean .. Old poworful 
selling friends like "Reserve Cooling Power", "multi-room cooling", "cools 
three rooms, even a small home", "installs in minutcs", "germicidal filtcr" 
are no longer. Not that they are not provable or that they are misleadiug, 
but simply because the explanation and qualifications that would have to bé 
included in each ad would take up too much space. 

Advise your dealers they are not to use any of the ads provided in 1971 and 
earlier years. Dealers, department stores and others who make up their own 
ads must not make any claims for the Fedders product that are not nade in 
Fedders supplied 1972 ads or literature. Advertisers who violatc this require 
ment may, on their ov/n, have to answer FTC and the advertisements will not ba 
eligible for co-op. 

These new regulations apply to all media, TV, radio, magazines, newspapers, 
billboards, wherever Fedders is advertised. 

You niust be responsible for your dealers advcrtising. If not, you wlll bo 
r esponsihle to FTC . 4 -- 



K. K. Irelnnd 

Dlrector of Advertising Salcs Promotion 
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Point III of Âppeal Brief by Respondeut, Fedders 
Corporation From Initial Decision. 

Assuming that the Complaint is not to he distnissed, 
the Administrative Law Judge’s proposed Order is im- 
permissihly broad. 

Paragraph 2 of the proposed Order commands that re- 
spondent tnake no statement or representation in any ad- 
vertising as to any performance characteristic of any of 
its air conditicners unless respondent has a reasonable 
basis for such statement or representation which may con- 
sist of scientific, engineering or other similar objective 
materials, or industry-wide standr.rds based on such ma- 
terial. 

But tliere is no claim in tliis proceeding that respondent 
niade any false daim as to the performance characteris- 
tics of its air conditioners. The only claim of deception is 
that an unchallenged* performance charact(>ristic, to wit, 
reserve cooling power, was falsely represented to be ex- 
clusive or unique to respondent, f. e., that no other manu- 
facturer’s machines also had such a performance char- 
acterlstic. 

Tn Finding 25 of the Tnitial Decision the Adininistra- 
tive T,aw Judge, in capsulizing the complaint, concludes as 
follows: 


“Thus, the unlawful representations made hy 
Fedders, wliich are challenged in the complaint, 
arise from the ‘uniqueness' claim for Fedders air 
conditioners, as set forth in Paragraph Six of the 
complaint.” 


•See Finding 26, lairt sentence. 
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Hence there was no issue litigated in this proceediug as to 
whether or not respondent inisrepresented any perform- 
ance characteristic of its machines. 

True, the Commission is not limited to prohihiting the 
illegal practice in the precise form in which it is found to 
have existed in the past, FTC r. Ruberoid Co., 343 U. S. 
470 (1952); and in order to insure that the offending 
practice will not be repeated the Comiuission lias the power 
to enjoin similar and like practices. But it is clear that 
tlie Conunisison’s discretion does not extend to enjoining 
conduct which is whollv unrelated to the offending conduct 
fonnd to have existed. Jacoh Siefiel Co. v. FTC, 327 II. S. 
fi08 (194fi). See also Country Tweeds, Inc., r. FTC, 32fi 
F. 2d 144 (2d Cir., 19fi4) and American Ilome Products 
Corporation r. FTC, 402 F. 2d 232 (fith Cir., 19fi8). Tn 
Royal Milliny Co., r. FTC, 288 TT. S. 212 (1933), the Su- 
preme Court espoused the principle that 

“[t]he order should go no further than is reason- 
aiily neeessary to correct the evil and preserve the 
rights of competitors and public; * # # .” 

Similarly, in Sieyel r. FTC, supra, the Suprome Court 
stated (327 U. S. at pp. fil2-613) “ # # # [The Coinmission] 
lias wide latitude for judgment and the Courts will not 
interfere e.rcept where the remedy selectcd has no reason- 
ahle relationship to thc unlawful practices found to exist.” 
(F.mphasis added.) 

The Courts do not hesitate to strike down or modify 
orders to cease and desist, which thev consider too sweep- 
ing, on the ground that sucl' orders are too broad, too 
vague or t>oth. Tn the field of advertising, the case of 
American Homc Products Corporation v. FTC, snpra, in- 


* 



/ 


106a 

Point III of Appeal Brief by Respondent, Fedders 
Corporation From Initial Decision 

volved the deceptive advertiaing of a preparation used in 


the treatment of hemorrhoids. The Commission’s order 
prohibited the company from disseminating “any adver- 
tisement * * * of any drug which misrepresents directly 
or by implication the eflficacy of such drug.” The Court, 
holding that “an order of the Coinmission must bear a 
reasonable relationship to the unlawful practice found to 


exist” struck out this provision as too broad in that it 
went beyond the particular drug (“Preparation H”) in 
respect to which the advertisement was disseminated. 

In Country Tweeds, Inc. v. FTC, supra, petitioners were 
guilty of misrepresenting the quality of cashmere through 
the misuse of testing company results. The order was 
framed to prohibit tliem from “inisrepresenting in any 
manner the quality of cashmere or other fahric in their 
inerchandise”. The Circuit Court struck this language as 
far too broad, saying at 326 F. 2d 14t): 

“It is difficult to imagine an order couehed in 
more sweeping language than the one now before 
U8. Petitioners, found guilty of misrepresenting 
the quality of their cashmere through the misuse 
of test results, have been ordered to refrain from 
misrepresenting ‘in any inanner’ the quality of thesr 
fabrics. This Court, sutisequent to Hoving v. F.T.C., 
supra, in a series of reeent cases dealing witli il- 
legal payments to buyers under Seotion 2(d) of 
the Clayton Act, as amended., 15 U.S.C. ^13(d), and 
Section 5 of the Federal Trade Commission Act, 
15 U.S.C. V*5, has not hesitated to modify broad 
Commission orders which went beyond the par- 


ticular illegal practices found to exist. American 
News Co. v. F.T.C., 300 F. 2d 104 (2d Cir.), cert. 
den., 371 U. S 824, 83 S. Ct. 44, 9 L. Kd. 2d 64 
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(1962); Grand Vnion Co. v. F.T.C., 300 F. 2d 92 
(2d Cir. 196. ); Suanee Paper Corp. v. F.T.C., 291 
F. 2d 833 (2d Cir. 1961), cert. den., 368 U. S. 987, 
82 S. Ct. 603, 7 L. Ed. 2d 525 (1962). See also 
Vanity Fair Paper Mills, Inc. v. F.T.C., 311 F. 2d 
480, 487 (2d Cir. 1963), where the court, though 
refusing to accept soine modifications proposed by 
petitioner, nevertheless did narrow the order to 
make it ‘somewhat better related to * * * [petition- 
er’sl offendine: while still sufficiently prohibitinR 
“variations on the basic theme’V 

“The principles which prompted this court in the 
above cases to narrow Commission orders apply 
with equal force liere, though the violation to w'hich 
th'e instant order is directed is deceptive advertis- 
ing. 1’iie First Circuit, on two occasions, lias been 
critical of Commission orders directed to decep- 
tive advertising and lalieling which were, in some 
respects, less broad than the order now before us. 
Korber Hats, Inc. v. F.T.C., 311 F. ‘2d 358 (lst 
Cir. 1962); Colgate-Palmolive Co. v. F.T.C., 310 
F. 2d 89 (1 st Cir. 1962).” 

ln Spiegel, Inc., v. FTC, 411 F. 2d 481 (7th Cir., 1969) 
the offense of the respondent, a Chicago catalogue house, 
consisted of falsely representing the “regular price’’ of 
its products and that savings coulci be realized by purchas- 
ing them in combination, i. e., by purchasing a second 
item for $1.00. The Commission’s order restricted Spiegel 
from “misrepresenting in any manner the savings avail- 
able to purchasers of respondent’s merchandise.” The 
Court, also quoting the Supreine Court’s rule in the Sie- 
gel case, supra, that an order is too broad if it bears “no 
reasonable reiation to the unlawful practices found” 
Btruck out this provision. 


/ 
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In Korber Ilats, Inc., v. FTC, 311 F. 2d 358 (lst C’ir., 
1965) Korber was charged with deceptive labeling of men's 
straw hats as “Genuine Milan.” The liats in fact were 
made froni Phillipine liemp imported froin Japan. A 
portion of the Commission’s order directed Korber to re- 
frain from “using anv words or phrases wbich, directly 
or indirectly, represent tbat said products are nianufac- 
tured in a given country or out of certain materials or in 
a particular nianner or style unless sncli is the fact.” The 
Court, in retuining the case to the Commission for other 
reasons, observed tbat the order was too btoad. 

The case of Gimbel Bros., Inc., v. FTC, 116 F. 2d 578, 
579 (2d Cir., 1941) cited at page 26 ol' the Initial Decision 
in another connection, is very closely in point on the issue 
of scope of remedy. In that case, as set forth in the opin- 
ion itself, at 116 F. 2d 579, 

“the gist of the complaint was that the petitioner 
represented mixed goods as all wool; but there 
was no charge that the petitioner had been selling 
mixed goods as such witliout describing each con- 
stituent fiber in the order of its predoininance by 
weight, or specifying the percentage of tlie various 
ingredients. An order to desist froni such a prac- 
tice goes beyond the complaint, and to that ex- 
tent the order is improvident.” 

The Court went on to modifv the Commission’s order, by 
eliminating the provisions thereof reipiiring constitnent 
fibers to be described by percentage and order of pre- 
dominance. 

Tn determining the appropriate scope of a ceasc and 
desist order the Courts take into consideration, in addi- 


« 
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tion to the scope of the particular ofïenses charged and 
proved, a wide variety of other factors. For instance, the 
Circuit Court for the District of Columbia, in Jo eph A. 
Kaplan <& Sons Ine. v. FTC, 347 F. 2d 7a r ) (1965) stated, 
at page 789: 

“* * * ln the exercise of this discretion, the Com- 
sion can properly consider niany factors, such as 
the frequency and duration of the violations, tlie 
business and competitive history of the respond- 
ent, including liistory of past violations, and the 
likelihood that the respondent knew or should have 
known that its conduct was unlawfid. This enumer- 
ation is by no ineans exhaustive * * 

In Covmtry Tweeds, Inc., v. FTC, supra, the Court said 
at 326 F. 2<i 149: 

“* * * We tliink it advisable again to note that 
petitioners in this case have ceased to engage in 
the advertising practice which prompted the order 
and voluntarily did so well before the Cornmission 
filed its coinplaint. Cessation of tlie offending ac- 
tivitv, with the likelihood that the petitioner will 
not again resume it or a related activity has been 
one factor which courts have eonsidered in limit- 
ing broad Commission orders. Orand T^nion Co. v. 
FTC, supra, 300 Fed. at 100; Swanee Paper Corp. 
v. FTC, supra, 291 F. 2d at 838.” 

In Swanee Paper Corporation v. FTC, 291 F. 2d 833 (2d 
Cir., 1961), cert. den. 368 ü. S. 987 (1962) (a $2(d) Rob- 
inson Patman case)—the Court, stating that “nothing in 
the record here indicates flagrant or extensive violations 
of Section 2(d),” struck down a Commission order which 
enjoined Swanee from violating $2(d) in the very words 
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of the statute, and held that “the order should be limited 
to the particular practice found to violate the statute 
The offending practice involved was a relatively nar- 
row one. It consisted of arranging for a customer to ob- 
tain valuable advertising space on a “spectacular" sign at 
noininal cost, on a basis not available to otlier custoiners 
on proportionatelv equal terms. 

Tt is, of course, obvious tliat the factors which tlie 
Courts take into oonsideration in determining whether or 
not a cease and desist order should issue (see Point T, 
supra) are, a fortiori, relevant to a determination of its 
scope. 

Applying the above legal principles to the case at bar, 
it is abnndantly clear tîitit the Order is mucli too broad. 
First of all, the Administrative Law Judge has found 
(Findings 25 and 26) that in essence there is but a single 
offensi* charged, namely, falsity of the representation of 
uniqueness of a particular feature or performance char- 
acteristic of respondent’s room air conditioners known as 
“reserve cooling power. * T'hat respondent s room air 
conditioners do have that performance characteristic lms 
not been challenged, nor has the Commission challenged 
anv otlier performance cliaracteristic claimed bv respond- 
ent in respect to anv of its products. The Administrative 
Law Judge, in attempting to make it appear that the false 
claim of nniqueness is a false performance claim and 
therebv create a springboard from which to enjoin every 
conceivable performance characteristic claim, without li- 
mitation, states the following in tlie first sentence of the 
last paragraph of page 29 of the Tnitial T)ecision: 

“Respondent has admitted disseminating a false 
performance claim for its rooin air conditioners re- 
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lating to the uniqueness of the ability of its room air 
conditioners to function satisfactorily at conditions 
of extreme heat and humidity.” 

But respondent has not admitted disseminating a faise 
performance claim uor, as aforesaid, is any performance 
claim at issue herein. Also as aforesaid, the Administra- 
tive Law Judge lias found that the RCP performance claim 
<namely, the claim that respondent’s roorn air conditioners 
do perform satisfactorily in conditions of extreme heat 
and humidity) is not disputed (Finding 26). It is accord- 
ingly ciear, from all of the evidence that the only false 
claim that respondent admitted making was the claim that 
a concededly true performance characteristic of its prod- 
ucts was an attribute of its products only, and not an at- 
tribute of the products of othrrs. This uniqueness claim is 
clearly not a performance claim, and the above-quoted 
exercise in semantics cannot change that fact. 

The Adininistrative Law Judge relies upon 7 he Fire- 
stone Tire <T' Ruljber Co., Docket 881H, 81 FTC 398, 475 
(1972), aff'd 481 F. 2d 246, 250 (6th Cir., 1973), cert. den. 
42 U.S.L.W. 3362 (December 18, 1973), as authority for 
recognizing tlie propriety of orders governing all perform- 
ance characteristics. Tlie Firestone case differs in ma- 
terial respects from this case. In tlie first plaee, in l’ ire- 
stone the advertiser actually had made t'alse claiins as to 
performance characteristics of its tires. Among others, 
the advertisement claiined tliat the Firestone tire “stops 
25% quicker”. This performance claiin was deceptive and 
without substantial scientific test data to support it. As 
aforesaid, in the instant case there is no performance 
claim involved. Additionally, in Firestone the Commis- 
sion emphnsized that it was dealing with a product di- 
rectly related to hiiman snfety, which is not the case with 
air conditioners. It could well be said that all of the 
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many performance characteristics of a tire, sucli as its 
stopping ability, its freedom from blowouts, its “corner- 
ing ability” are closely related to safety. llence, an order 
which may have been proper in Firestone, because of the 
na' îre of the product there involved, is inappropriate 
in the instant case. 

lt is respectfully submitted that the Administrative 
Law Judge’s argument that Faragraph 2 of the Order is 
not burdensome because it merely sets forth the pres- 
ently existing obligation required under Pfizer, is specious. 
That argument completely disregards the severe penalties 
of $10,000 per violation for anyone who violates an order 
of the Commission (15 U.S.C. 45(1), as amended Novem- 
ber 16, 1973 by Public Law 93-153, Sec. 408(c)). It also 
completely disregards the fact that Pfizcr does not re- 
quire that the reasonable basis for a statement must be 
substantiated by scientific engineering or similar objective 
materials, as do«‘s the Order in the instant case. 

Under tiie circumstances, it is respectfully submitted 
that the scope of the Order be confined to false or unsub- 
stantiated representations of the uniquencss of any char- 
acteristic or feature of respondent’s air conditioners. Such 
an extension beyond the pr<‘cise misrepresentation made 
(unuiueness of a single performance ch&racteristic, nnmely, 
“reserve cooling power”), is, arguably, logical. Ilowever, 
it is imperative, in order to keep the Order within the 
bounds of a reasonable relationship to the otTense charged, 
that it be confined to unfounded claims of uni<jiieness. 
Such an order would compel the respondent to “toe the 
mark” in an area of advertising which is both hroad an<l 
critical wdthout transgressing the bounds of <lue process. 
It is ohvious that, particularly in the field of appliances 
such as air conditioners, a claim by a manufacturer that 
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its product is unique in any pa.'ticular respec general.y 
an important and powerful sales argument, and it is în 
this area where much of the interplay of competition ap- 
pears between competitive brands. Moreover, empliasis 
upon uniqueness of new features as a sales argument 
must continue into the indefinite future as the art of inan- 
ufacture progresses. 


Bearing in mind that, aside from the narrowness of the 
scope of the ofTense charged in the case at har, all of the 
(îualities wliich the courts and the Commission consider as 
pointing toward a narrowing of the scope of the Order 
(clean FTC record. discontinuance before filing of the com- 
plaint, complete cooperation with the Commission, and 
above all, lack of flagrancy of the l»asic offense) are in 
respondent’s favor, it is respectfully subnutted that confin- 
ing the scope of the Order to claims of umqueness of any 
characteristic would be a sound and valuable “middle 
trround” which would. in the words of Vamty I aper MUl, 
lnc. v. FTC, 311 F. 2d 480, 487 ( 2nd Cir. 1963) “be some- 
what better related to [respondent’s] offending while stil 
sufficiently prohibiting ‘variations on the basic theme . 


For the aforesaid reasons, respondent hereby submits 
a proposed order wbich would eliminate paragraph 2 of 
the Order entirely because of its impermissible breadt , 
and would modify paragraph 3 accordingly. 


f 
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Conclusiou 

The Complaint should be diemissed, or, if the Com- 
mission considers that it should not be dismisBed, the 
Order entered herein should be in the form and sub- 
stance of the Order submitted by respondent in sub- 
stitution for the Order of Administrative Law Judge. 

Respectfully submitted, 


' Wkisman, Cf.ijlf.r, Spett, 

MODLIN & WEBTHErMER 
Attorneys for Respondent 
Fedders Corporation 

Sydney B. Wertheimer 
Adolph Kaufman 
JEFFRF.Y H. ScHNEIDER 

Of Counsel 
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1t Is OBDERfiD that respondent Fedders Corporation, its 
successors and assigns, officers, agents, representatives and 
employees, directly or through any corporation, subsidiary, 
division or other device, in connection with the advertising, 
offering for sale, sale or distribution in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, of 
air conditioners do forthwith cease and desist from: 

1. Representing, directly or by implication, that anv 
air conditioner, on the basis of a comparison there- 
of with the air conditioners of other manufacturers 
then being marketed in the United States in com- 
mercial quantities, is unique in any material re 
spect, unless sucli is the faot; 

2. failing to maintain accurate records which may be 
inspected by Commission staff members upon rea- 
sonable notice: 

(a) which eonsist of documentation in support of 
anv elaim included in advertising or sales pro- 
motional material disseminated by respondent, 
insofar as the text of such claim is prepared, or 
is authorized and approved, by any person, wffio 
is an officer or employee of respondent, or of 
anv division or subdivision of respondent, or bv 
any advertising agency engaged for such pur- 
pose by respondent or by any such division or 
subsidiary, which claim concerns the unique- 
ness of anv feature of any of respondent’s air 
conditioners; 

(b) which provided the basis upon which respond- 
ent relied as of the time the claim was made; 
and 

(c) which shall be maintained by respondent for a 
period of three years from the date such adver- 
tising or sales promotional material was last 
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disseminated by respondent or any division or 
subsidiary of respondent. 

The provisions of Paragraph 2 hereof shall be in effect 
for a period of ten (10) years from the date this oider be- 
comes final. 

1t Is Furthkp. Orderkd that respondent corporation 
shall forthwitli distribute a copy of this order to each of its 
operating divisions and to eacli of its offieers, agents, rep 
resentatives or employees who are engaged in the prepara- 
tion or placement of advertisements. 

It Is Further Ordkred tliat respondent notify the C’om- 
mission at least thirtv (30) days prior to the effective date 
of any proposed change in the corporate respondent such 
as dissolution, assignment or sale, resulting in the emer- 
gence of a successor corporation, the creation or dissolu- 
tion of any subsidiaries engaged in the manufacture and/or 
sale in commerce of air conditioning products or systems. 
or any other changes in the corporation which may mate- 
rially affeet compliance obligations arising out of the order. 

It Is Furthf.r Ordkrf.d that respondent shall, within 
sixty (60) davs after the effective date of the order, file 
witb the Commission a report, in writing, setting forth in 
detail the manner and form of its compliance with this 
order. 
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Appendix II 

Summary of the Extent to Wliich the Unique RCP 
Claims Were “Featured” or Otherwise Emphasized 
in the Advertisements in IMiich Such Claims Appear 

The 173 unique RCT insertions, broken down into sub- 
areas, are as follows: (spread sheet, Col. 7E)—Florida 72, 
Washington, D.C. 17, Philadelphia 42, New York 42. Ex- 
amination of the texts of these advertisements, contained 
in Respondent’s Exhiliit 1, discloses that the unique RCP 
claim was featured (that is, was the only claim made, or 
was emphasized as such bv type, size, style or position in 
the ad) in onlv a small minority of instances, as follows: 



Total insertions 

lnsertions where 


unth unique RCP 

unique RCP clainx 

subarea 

claims 

is featured 

Florida 

72 

6 

Washington, D.C. 

17 

5 

Philadelphia 

42 

1 

New York 

42 

24* 


173 

36 


•Of thesp 24 “fcatured” insertions in New York, 19 were in 
srniall town newapapera with eireulations of from 5,100 to 10,200. 
The other 5 inaertiona were also in amall town papers, most of 
which had circulations in the 30,000-35,000 range. and the largeat 
of which had a circulation of 66,000. It is also significant that in 
the New York suharea, inaertions with unique RCP claims com- 
prised only 1% in tcrms of eost and only 2% in terms of number 
of insertions of all insertions with RCP claims for the two-year 
period involved (spread shCct, Columns 7D and 7G) and their 
cost was only slightly more than 1/1 Oth of 1% of respondent's 
total advertising expensc in that area (spread sheet, Col. 7B). 
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ThuB, out of the entire 173 insertions containing unique 
RCP claims, only 36 nnique RCP claims were featured as 
such in the ad in which they appeared, and in the other ads 
the unique RCP claims was includcd, without special em- 
phasis, among a number of other claims. 

Furthermore, as indicated in the extreme right hand 
column headed “Circulation” of the subarea breakdowuis 
contained in Respondent’s Exliibit 1, in the Florida sub- 
area the majority of the ad insertions wnth unique RCP 
claims were in newspapers with circnlations of less tlian 
50,000 (Respondent’s Exhibit 1, pp. (b) and (r)). Tn the 
Washington, D. C. subarea most of s\ *li insertions were in 
very small publications (none with a circulation of over 
30,000 and most under 12,000) (Respondent’s Exhibit 1, 
pp. (z-11)). Tn the Philadelphia suliarea, roughly one-half 
of the insertions were in small town or small city publica- 
tions, with circulations of under 100,000 (Respondent’s Ex- 
hibit 1, pp. (z-20) and (/,-34)). Tn the New York City sub- 
area all of the insertions, without exception, were in sma’l 
town or small city newspapers, the largest with a circula- 
tion of 66,000 and most in the range of 10,000-25,000 (Re- 
spondent's Exhibit 1. pp. (?.-42) and (/,-53)). Moreover 
(see the pages of Exhibit 1 hereinabove referr**d to), the 
only publications used with a circulation of 150,00( r inore 
were in Floridn and in Philadelphia; the insertions in these 
larger media were relativelv few, and not a single one of 
them featured tlie unique RCP claim made therein. Tn 
everv instance it was inclnded in small tvpe, and without 
emphasis, among a considerable nnmber of other claims. 

•As evidenced by the following pages of Respondent’s Ex- 
hibit 1: Exhibit l(e) [Tampa Tribnnel; Exhibits l(g) and l(t) 
[St. Peteraburg Independent]; Exhibit l(z-10) [Jaeksonville 
Jonrnal]; Exhibit l(z-21) fComiminitv Newapaper, Philadelphial; 
Exhibit l(z-22) [Philadelphia Inquirer] and Exhibit l(x-39) 
(Tabloid, Philadelphia]. 
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Corporation's Reply Brief. 

Respondent concedes that, if the Conimission rejects 
respondent’s defenses, the Commission need not limit its 
order to the precise offending practice charged (the rep- 
resentation, contrary to the fact, that reserve cooling 
power w r as an attribute unique to respondent’s products). 
Accordingly, paragraph 1 of the proposed order, which 
enjoins future misrepresentations of uniqueness of re- 
spondeut’s air conditioners in any material respect, could 
be justified as “like and related”. However, if para- 
graphs 2 and 3 of the proposed order are drawn so as to 
extend the scope of the order to all performance char- 
acteristics of respondent’s air conditioners such extension 
would constitute an abuse of the diccretion vested in the 
Commission. Sinee the complaint did not charge, and com- 
]>laint counsel did not establish, that respondent had mis- 
represented, in any respect, any performance char- 
acteristic of its products, the order, within the doctrine of 
Jacob Siegel Co. v. FTC, 327 U. S. fi()8 (194fi) (cited at 
lnitial Decision, ]>age 28, Answering Brief, page 24 and 
re.8pondent’s Appen! Brief, (page 26) would not have a 
“reasonable relationship to the unlawful practice found to 
exist” and would, in the words of Royal Milling Co. v. FTC, 
288 U. S. 212 (1933) (cited at respondent’s Appeal Brief, 
page 26) “go . . . further than is reasonably necessary to 
eorrect the evil...”. 

Itespectfully submitted, 

Wf.isman, Ceu.ke, Spett, 
Modun & Werthkimer 
Attorneys for Respondent 
Fedders Corporation 

Sydney B. Wkrtheimer 
Adoij'h Kaueman 
JeFFREY II. SCHNEIOKR 
Of Counsel 
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